









































average insured would have understood it to mean clearly and unambiguously “directly and physically
controlled by.” The court found that “operated by” unquestionably referred to the operation of Gfroerer’s
particular vessel, and that in light of its performance capabilities, the only one capable of truly operating
such a vessel 1s the actual driver.

Grande v. St. Paul Fire and Marine Insurance Company
436 F. 3d 277, 2006 AMC 519 (1* Cir. 2006)

Frank P. Grande owned a vessel in Maine covered under an insurance policy issued by St. Paul Fire
& Marine Insurance Company (St. Paul) through Charter Lakes Marine Insurance (Charter Lakes), an
insurance agent. The policy’s coverage was limited to waters “not more than 100 miles from shore.”
Grande later obtained another vessel, located in Florida, to use in his chartering business, for which his
cousin paid the purchase price on the understanding that Grande would own and operate the vessel and
eventually pay the cousin back. Grande contacted Charter Lakes to obtain insurance coverage for
chartering the new vessel in Maine and for one-time trip coverage from Florida to Maine. On the insurance
application, Grande listed himself as owner and sole operator. The trip to Maine was not successful, and
the new vessel was effectively a total loss. St. Paul rejected Grande’s claim for the loss of the new vessel
on the ground that it had been outside of the 100-mile limit when the loss occurred, and that Grande had
failed to disclose his cousin's interest in the sailboat. Grande filed suit against St. Paul for breach of
contract, and against Charter Lakes for failing to procure the insurance that Grande requested and failure
to notify him of the supposed 100-mile limit prior to his departure. The First Circuit overturned the
judgment as a matter of law for St. Paul, finding that a jury might reasonably infer that the insurance
contract should be construed to cover the trip from Florida to Maine without the 100 mile limit. The court
further found that while an insurance contract is ordinarily voidable if a false statement in the application
is material to the contract, and ownership of the insured property is normally a material fact in an insurance
contract, it was not clear as a matter of law whether the application required disclosure the cousin’s
ownership interest in the vessel. Even under the maritime rule of uberrimae fidei, the court found that
judgment as a matter of law was inappropriate as it was not clear that the arrangement between Grande
and his cousin would affect St. Paul’s risk assessment, though reasons might be adduced during trial.

Burwell v. Mid-Century Insurance Company,
2006 Ok. Civ. App. 97 (Ok. Civ. App. August 24, 2006)

David Burwell purchased an insurance policy from Mid-Century Insurance Company to cover his
boat and motor. The policy required commencement of any suit on the policy within one year after an
accident. On April 23, 2000, the boat and motor suffered accidental damage. Burwell submitted a claim
to Mid-Century, which denied the claim on or about May 23, 2000. On August 1, 2001, Burwell brought
an action against Mid-Century for breach of contract and bad faith. The trial court granted Mid-Century’s
motion for summary judgment, and denied Burwell's subsequent motion for reconsideration. On appeal,
Burwell argued that the policy was not a marine insurance policy, but rather a casualty insurance policy
subject to a two year statute of limitations. The appellate court rejected this argument, stating that where
a policy covers losses from multiple perils, and the multiple perils are subject to different commencement
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of action periods, an action against the insurer must be commenced within the period prescribed for the
particular peril causing the claimed loss. The court found that the one-year commencement-of-action
provision in the policy was valid under Oklahoma state law, and further found that the policy could not
be considered anything other than a “marine insurance policy.” Damage to Burwell’s boat and motor,
then, were losses covered by a “marine insurance policy,” and any action against Mid-Century had to be
commenced within one year of the loss.

Continental Casualty Company v. Reese,
No. 8:05-¢cv-50-T-24 TBM, 2006 U.S. Dist. LEXIS 48035 (M.D. Fla. July 14, 2000).

Bonnie Reese resided in Indiana but owned a yacht which she kept in Florida. Reese obtained
insurance coverage for the yacht from Continental Casualty Company through Boat Owners Association
of America. Reese’s initial policy period was 2002-2003, and she renewed coverage for 2003-2004, with
the policy ending on July 3, 2004. Reese never paid the premium to renew the policy for 2004-2005,
however, and on August 13, 2004, her yacht sustained damage as a result of Hurricane Charley. Despite
Reese’s apparent failure to renew her policy, Continental paid
over $200,000 to cover the damages to the yacht. Upon
realizing its mistake, Continental filed suit seeking restitution of
the money paid to Reese, arguing that Reese had no coverage for
the 2004-2005 period, and that the payment of the claim resulted
from a unilateral mistake and resulted in unjust enrichment. The
court denied Continental’s motion for summary judgment,
finding that material issues of fact existed as to both claims. The
court stated that it was unclear from the evidence presented
whether Reese had coverage for the 2004-2005 period, and that
while Continental would be able to recover the money that it
paid to Reese as long as its mistake did not result from an
inexcusable lack of due care, Continental had not fully explained
how the mistake occurred. Without knowing the nature and
cause of the mistake, the court could not determine as a matter
of law whether the mistake resulted from an inexcusable lack of
due care.

Atwood v. St. Paul Fire and Marine Insurance Company,
363 I1l. App. 3d 861, 845 N.E.2d 68 (Ill. App. 2006).

Marjorie Atwood owned a 28-foot pleasure boat which she had insured under an inland marine
policy issued by St. Paul Fire & Marine Insurance Company (“St. Paul”). The boat sank, and St. Paul
denied coverage under an exclusion for losses caused by deterioration. Atwood waited almost two full
years before filing a breach of contract action against St. Paul. The trial court granted summary judgment
in favor of St. Paul based on Atwood’s failure to file suit within one year of the loss, as required by the
policy. On appeal, Atwood argued that language in the policy which stated the insurer would complywith
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state law that provided a longer time for filing suit required St. Paul to adhere to the Illinois statute of
limitations of two years for general contract claims. The court rejected Atwood’s argument, finding that
her interpretation of the policy limitation period would have rendered it meaningless as each state had
general contract statutes of limitations that would supersede the period stated in the insurance policy. A
reasonable interpretation of the policy limitation period, then, was that St. Paul would abide by state laws
directed specifically to insurance contracts. Even though Illinois had
such a law, the law only tolled the policy period between the time a
proof of loss was filed and the time a claim was denied, and even with
that tolling period, the Atwood’s action was untimely.

Marina Liability

New Hampshire Insurance Co. v. Dagnone,
CA 04-122 ML, 2006 U.S. Dist. LEXIS 49700 (D. R.1. July 10, 2006).

On December 3, 2006, Dagnone faxed a copy of a contract to Hinckley to haul his boat for winter
storage. Pending the haul, Hinckley moved the boat to a sheltered slip in preparation for a predicted
Nor’easter, which hit Narragansett Bay on December 6. The boat broke free and drifted, resulting in
$38,327.00 damages. Dagnone’s theory was bailment for hire, which, when the boat was returned in a
damaged condition, raised a presumption of negligence against the bailee, Hinckley. Hinckley argued that
the storm constituted an Act of God. In addition to proving that the storm was an Act of God, Hinckley
would have to prove that it was not guilty of any negligence which contributed to the damage caused by
the storm. The court accepted expert testimony that the gale was perfectly aligned to allow a sea wave
to develop in the fetch between the opposing shore and the basin entrance, and that the gale passed directly
over the boatyard. It concluded that the storm was of such unanticipated force and severity as would
clearly preclude charging Defendants with responsibility, i.e. it was an Act of God. Next, the court found
that Hinckley acted reasonably and responsibly in moving the boat to a more protected location within the
marina, and found that Hinckley was not guilty of any negligence which might have contributed to damage
caused by the storm. At the same time, these reasonable precautions rebutted the presumption of
negligence raised by Dagnone’s bailment claim. Judgment was entered in favor of Hinckley.
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Negligent Infliction of Emotional Distress

Colbert v. Moomba Sports, Inc.,
135 P.3d 485 (Wash. Ct. App. 2006).

Colbert’s daughter drowned in Lake Tapps, Washington after inhaling carbon monoxide while
hanging on the swim platform of a motor boat while underway. Lake Tapps is not susceptible to interstate
navigation. The daughter’s friends called 911 and Colbert. Rescuers and paramedics arrived first,
followed by Colbert, who watched the search and rescue efforts for several hours. Colbert was notified
when the body was found, saw rescuers pull it from the water about 100 yards away, and saw them wrap
it with a blanket and place it in an ambulance. Colbert sued under theories of product liability and
negligent infliction of emotional distress (NIED). The first claim was voluntarily dismissed, and the NIED
claim was dismissed on summary judgment. Considering Colbert’s appeal from the dismissal of the NIED
claim, the appellate court noted that such a claim is available to family members who were physically
present at the scene of the accident or arrive “shortly thereafter.” The court held that “shortly thereafter”
means that a plaintiff must arrive (a) soon enough to observe the accident’s immediate aftermath and the
accident’s effect on the victim, and (b) before third-parties, such as rescuers and paramedics, have
substantially altered the accident scene or the victim’s location or condition. Applying this rule, the court
affirmed the dismissal of Colbert’s NIED claim. Although Colbert arrived on the scene within 10 minutes
of the accident, he did not see his daughter drown; and when he did see the her body, it was from a
distance, after rescuers had substantially altered its location, and covered it with a blanket.
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Collision

Moore v. Matthews,
2006 U.S. Dist. LEXIS 62866 (D. Md. Aug. 24, 2006).

On June 6, 2002, Kent County High School held its senior class picnic at Drayton Retreat Center,
along Still Pond Creek just off the Chester River. Two jet skis were in use, and students were taking turns
operating them: Moore and her friend took one, and Matthews took the other. After some time, both jet
skis turned for home, running at top speed. Moore was leading and to Matthews’ right. Matthews was
maintaining approximately 40 yards separation, and to get a better line into shore, he changed course so
that Moore was on his port side. When Moore turned to check Matthews’ position, her jet ski began
swerving, and suddenly turned a sharp 180 degrees to face Matthews, throwing her passenger into the
water. Moore and her jet ski were slightly to Matthews’ right, and the passenger in the water was slightly
to Matthews’ left. Matthews turned right and collided head-on with the other jet ski. Moore suffered
multiple damages.

Moore sued for negligence, alleging that Matthews
violated Rules 5, 6, 7, 8, 13, and 16 of the Inland Navigation
Rules. Matthews moved for summary judgment with respect to
all claims on grounds the evidence failed to show he was
negligent or otherwise not in compliance with the Rules.

The court granted summary judgment as to Rules 5, 7,
13, and 16. As to Rule 5 (Lookout), the court found that
Matthews was aware of all information that could have been
discovered by a lookout, namely the positions of Moore and the
passenger. According to the court, no reasonable factfinder
could find to the contrary. Whether Matthews appropriately
responded to the information gained from his lookout was
irrelevant. Asto Rule 7 (Risk of Collision) the court held that
no reasonable factfinder could conclude that Matthews failed to
use all available means to ascertain whether a collision would
occur. Had Moore maintained her course, Matthews could have
passed without altering his.

The court began its analysis of Rules 13 (Overtaking) and 16 (Actions by Give-Way Vessel), by
stating that the rules did not impose strict liability on the give-way vessel for all collisions. The overtaking
vessel is not required to keep out of the way so as to avoid collision no matter what unexpected or
improper maneuver the stand-on vessel makes. The court held that the record did not even establish that
Matthews was on notice that he was the over-taking vessel; even if Matthews’ was the overtaking vessel,
he was not obligated to keep out of Moore’s way after she spun out. Accordingly, no reasonable fact
finder could find that Matthews violated Rules 13 and 16.
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The Court denied the motion for summary judgement to
as to Rules 6 and 8. The motion was denied as to Rule 6 (Safe
Speed) because there was a testimony from which a reasonable
fact finder could conclude that Matthews was traveling at an
unsafe speed. At only two-thirds of the jet ski’s top speed
Matthews would have had only 1.8 seconds to impact at 120 feet
distance. Matthews argued that a violation of this Rule could not
be a cause of the accident, because even at a safe speed he would
not have had time to react to the situation. The court rejected this
argument, noting that Matthews had submitted no evidence
regarding his perception-reaction time. With regards to Rule 8
(Action to Avoid Collision), it was undisputed that Matthews did
not attempt to slow his jet ski. The court acknowledged that it
was unclear whether he could have slowed without shutting off
the engine and losing his steering. Again, noting that Matthews
had not introduced any admissible evidence of his perception-
reaction time, as regarding the lack of time to take action, the
court stated it was not prepared to find Matthews’ actions did not
violate Rule 8.
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