




























McMellon v. United States, 
395 F.Supp.2d 422 (S.D. W. VA. 2005). 

The McMellon case arose from injuries sustained by jet ski operators on the Ohio River in West 
Virginia in August, 1999. The operators of the jet skis mistook the Robert C. Byrd Lock and Dam for 
a bridge. When they finally realized they were not encountering a bridge, it was too late. The vessels 
and their operators plunged over the gates of the dam into the water below, a vertical distance of about 
25 feet. Although there were several warning signs posted above the dam, the jet skiers did not see 
them. Local boaters testified that the warning signs were either obscured by vegetation or difficult to 
read. In a prior issue we reported on the decision of the US. Court of Appeals for the Fourth Circuit 
in the McMellon case, in which the circuit court overruled its own prior decisions and held that 
maritime claims against the US. Government under the Suits in Admiralty Act ("SAA") are subject 
to an implied discretionary function exception. 13 Boating Briefs No.2 (Mar. L. Ass'n. 2004). 
Following the appeal the circuit court remanded the case to the district court in West Virginia for 
further proceedings. On remand the government moved for summary judgment, arguing that its 
actions or omissions relating to the posting of warnings were shielded from liability by the discretionary 
function exception to the waiver of sovereign immunity. The district court denied the government's 
motion, finding that the federal statutes mandated the posting of "conspicuous" warning signs above 
the dam and, therefore, decisions by the Army Corp of Engineers relating to how and where the signs 
should be posted were not discretionary decisions within the ambit of the exception to sovereign 
immunity. 

Northern Insurance Co. v. Chatham County, 
No. 04-1618,2006 U.S. LEXIS 3449 (U.S. Ct. April 25, 2006). 

In a unanimous opinion by Justice Thomas, the Supreme Court has held that a local 
governmental entity not qualifying as an "arm of the state" cannot assert sovereign immunity as a 
defense to an admiralty suit. The case arose from a 2002 allision on the Wilmington River in Georgia, 
between a pleasure boat and a drawbridge owned and operated by Chatham County. The bridge tender 
opened the bridge to allow the vessel to pass but a malfunction caused one of the spans to descend and 
strike the vessel. The vessel's insurers brought suit in admiralty against the County, which prevailed 
in the trial court and in the Eleventh Circuit on the basis of sovereign immunity. According to the 
Eleventh Circuit, even though the County did not qualify as an "arm of the State" entitled to immunity 
under the Eleventh Amendment, the concept of "residual sovereign immunity" still protected it from 
suit. The Supreme Court reversed, holding that the 
County could not invoke Eleventh Amendment 
immunity given its apparent concession that it was not an 
"arm of the State." With respect to concept of "residual 
sovereign immunity," which the County said ought to apply in 
instances where the local government exercises a "core 
state function" like operating a drawbridge over navigable 
waters, the Court saw no reason to treat an admiralty suit 
differently than any other case. Under Workman v. New 
York City, 179 US. 552 (1900), the general rule was that local 
governmental entities were subj ect to suit in federal 
court, whether at law or in admiralty. 
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Insurance Coverage 

Commercial Union Ins. Co. v. Lord, 392 F. Supp.2d 
402 (D. CT.2005). The WANDERLUST a pleasure boat owned 
by Franklin Lord, sank off the coast of St. Thomas on April 29, 
2003, as a result of an engine room explosion. Lord made a claim 
of $450,000 against Commercial Union under s a marine 
insurance policy originally issued in 2001. The insurer denied 
coverage and filed an action seeking a declaratory judgment that 
the policy was void ab in initio based on alleged 
misrepresentations by Lord in the original insurance application. 
In the insurance application Lord stated that he purchased the 
vessel "new" from a Canadian builder in 2000 for $450,000. In 
fact Lord purchased the partially completed hull in 1996 from a 
third party in Virginia for $48,000 and completed construction in 
Rhode Island, allegedly for a total cost of $450,000, in 2000. 
The court found that the misrepresentations by Lord were 
material to the insurer's acceptance of the risk and violated the 
insured's obligation of utmost good faith to the insurer. The 
court granted the insurer's motion for summary judgment, finding 
that the policy in question was void. 

Connecticut Indemnity Co. v. Perrotti, 390 F.Supp.2d 
158 (D. CT. 2005). The plaintiff insurer commenced a 
declaratory judgment action seeking a determination that the 
marine policy on Perrotti's 121 foot yacht was void due to 
alleged misrepresentations in the policy application regarding the 
identity of the registered owner, the vessel's home port and the 
intended navigational limits. The insurer had previously issued a 
rescission notice and had refused to provide Perrotti with a 
defense to a suit for personal injuries by a crew member. The 
district court held that the policy was enforceable and that the 
insurer breached the contract by failing to provide a defense to 
the personal injury action. In reaching its decision the district 
court held that the policy language prevented the insurer from 
relying on the doctrine of uberrimae fidei or utmost good faith 
by which an insurer may ordinarily avoid coverage based on 
material misrepresentations or omissions of the insured, 
regardless of whether the misrepresentations or omissions were 
intentional or not. The relevant policy included the following 
clause: "All coverage provided by us will be voided if you 
intentionally conceal or misrepresent any material fact or 
circumstance relating to this insurance, whether before or after a 
loss." The court concluded that any misrepresentations by the 
insured were not intentional and, therefore could not provide a 
basis for the insurer to avoid coverage 
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