




















Yacht Sales 

Tyson v. Louis Marine Ltd., 
2005 Conn. Super. LEXIS 2813 (Ct. Sup. Ct. 2005). 

Philip Tyson, a Chief Executive Officer of a substantial company, signed a sales contract to 
purchase a 57 foot Rival Navigator motor yacht from the defendant dealer. The agreed purchase price 
was $798,000. Tyson gave the dealer a deposit of$100,000 when he signed the contract. Although 
the dealer's representative was aware that Tyson would need financing to complete the purchase, the 
contract did not contain any contingency making the sale subject to Tyson obtaining a loan. Tyson 
could not obtain financing and demanded return of his deposit. Typical of most boat sale contracts, 
the contract contained a liquidated damages clause allowing the seller to retain the buyer's deposit if 
the purchase was not consummated. The dealer refused to return the deposit. Tyson filed suit and the 
case was tried to the court without ajury. Tyson alleged that the liquidated damages provision of the 
contract was unenforceable, that the defendant dealer was liable for fraudulent misrepresentation for 
verbally informing Tyson that the sale was subject to financing but failing to include language in the 
contract and that the dealer violated the Connecticut Unfair Trade Practices Act. The court rejected 
the plaintiff's fraudulent misrepresentation claim because the written contract contained no financing 
contingency. The court also rejected Tyson's claim under the Unfair Trade Practices Act, finding that 
although the dealer engaged in "sharp practices," an individual like Tyson, who is a CEO of a 
company, should have read the contract and realized that it did not contain a financing contingency 
clause. Applying Connecticut law, the trial judge held that the liquidated damages clause of the 
contract was unenforceable because the amount of the deposit was "grossly disproportionate" to the 
actual damages suffered by the dealer. The court held that the dealer sustained actual damages of only 
$4,000, the amount of financing charges that the dealer paid while the sale was pending, and that 
Tyson was obligated to pay that amount in damages to the dealer. Tyson was entitled to the return 
of the $96,000 balance of the deposit. Notwithstanding the decision that Tyson was obligated to pay 
limited damages to the dealer, the court held that Tyson was entitled to recover his attorneys fees of 
$22,084 from the dealer based on a provision of the sales contract allowing recovery of attorneys fees 
by the "prevailing party." The court entered ajudgment in favor of Tyson in the amount of$138,884. 

Nuckolls v. Atlanta Marine, Inc., 
275 Ga. App. 635 (2005). 

Philip Nuckolls purchased a used Warlock power boat through the defendant yacht broker for 
$70,000. The former owner executed and delivered to Nuckolls a bill of sale which included a 
standard warranty conveying title free ofliens and encumbrances. After the sale Nuckolls discovered 
that the boat was subject to a $52,00 mortgage by the former owner's bank. The bank repossessed 
the boat after the former owner defaulted on the loan. Nuckolls paid the bank an additional $44,000 
to satisfy the bank's mortgage and sued the broker and the former owner. The trial court granted the 
broker's motion for summary judgment, finding that it could not be held liable to the buyer as the 
seller's agent. Nuckolls appealed. The appellate court held that under Georgia law, in the absence of 
evidence that the broker had actual knowledge of the mortgage lien, it could not be held vicariously 
liable as the agent of the seller for the seller's fraud. 
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Roberts v. Legendary Marine Sales, 
65 Mass. App. Ct. 198 (MA. Ct. App. 2005). 

William Roberts, a Massachusetts resident, purchased a "new" Fountain Lightning power boat 
from the defendant dealer, a Florida company, for $130,000. Roberts's interest in the boat resulted 
from an internet advertisement by the Florida dealer. Roberts never traveled to Florida to inspect the 
boat and the entire transaction was conducted by telephone and written correspondence. The dealer 
had never before sold a boat to a Massachusetts' resident. After the purchase the boat was delivered 
to Roberts in Massachusetts and he discovered various defects. Roberts brought suit against the 
Florida dealer in Massachusetts state court alleging breach of warranty, misrepresentation and a 
violation of the Massachusetts Unfair Trade Practices Act. The dealer filed a motion to dismiss for 
lack of personal jurisdiction. The trial court granted the dealer's motion and Roberts appealed. The 
appellate court reversed the trial court's dismissal of the suit, holding that the dealer's alleged 
misrepresentations regarding the boat were communicated to Roberts in Massachusetts and that these 
contacts were sufficient to subject the dealer to the jurisdiction of the Massachusetts courts. 

Negligent Entrustment 

Kelly v. Di Cerbo, 
2006 N.Y. App. Div. LEXIS 3313 (N.Y. App. Div. 2006). 

Colleen Kelly was seriously injured when the boat on which she was a passenger was struck 
by another power boat operated by Christopher DiCerbo, a minor. The boat operated by Christopher 
was owned by an unrelated party, Jerome Morgan. Kelly sued the boat's operator Christopher, as well 
as his parents and the boat's owner under a negligent entrustment theory. The parents and the owner 
moved for summary judgment on the negligent entrustment claim. The trial court denied the summary 
judgment motion, finding that there were triable issues of fact with regard to whether the owner and 
the parents were negligent in allowing the minor to operate the boat. An appeal followed. The 
appellate court affirmed the trial court's decision with respect to the claim against the parents, but 
reversed the decision with respect to the boat owner. Although Christopher testified that he needed 
his parents' permission to operate the boat and the plaintiff Kelly had not produced evidence to prove 
that the parents were actually aware that the boat was being operated by their son on the date in 
question, the appellate court held that a triable issue of fact was created by other evidence including 
the affidavits of neighbors stating that Christopher often operated the boat in a reckless manner and 
that the parents' automobile was present at the time of the incident. As to the claim against the owner 
of the boat, the appellate court held that the owner was entitled to summary judgment because no 
evidence was offered by the plaintiff to prove that he was present on the date in question or had 
knowledge of any prior reckless operation of the boat by the minor. 
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Jurisdiction and Procedure 

Wilson v. Suzuki of Orange Park, Inc., 
2005 U.S. Dist. LEXIS 34207 (MD.FL. 2005). 

Robert Wilson sustained injuries while operating a jet ski shortly after the defendant had 
performed repairs and maintenance on the steering gear. Wilson sued Suzuki in state court to recover 
damages and demanded a jury trial. Suzuki removed the case to the federal district court on the basis 
of Admiralty subject matter jurisdiction. Wilson moved to remand the case to state court. The original 
remand petition did not contend that removal based on Admiralty jurisdiction alone is improper and 
a violation of his rights under the Savings to Suitors Clause, 28 U.S.C. §1333 - Wilson raised that 
argument only in a subsequent pleading filed more than 30 days after the removal. The district court 
denied Wilson's motion to remand, holding that his claims did fall within the court's Admiralty 
jurisdiction and that Wilson had waived the objection to removal based on the Savings to Suitors 
Clause by failing to raise the argument within 30 days of removal. 

Clements v. Preston, 
2005 U.S. Dist. LEXIS 34414 (S.D.AL. 2005). 

David Clements and Dean Preston signed a sales contract whereby Clements agreed to sell 
Preston a 1987 Tiara power boat for $99,000. Preston gave Clements a deposit of$9,600 when the 
contract was signed. The contract required Preston to close the transaction on March 17, 2005 but 
he was unable to close on the designated date due to financing problems. When Preston could not 
close, Clements decided to cancel the sale. The seller Clements filed a suit against Preston in the U. S. 
District Court for the Southern District of Alabama seeking a declaratory judgment that he was entitled 
to cancel the sale and to retain both the boat and the buyer's deposit as liquidated damages. Clements 
alleged both diversity of citizenship and Admiralty jurisdiction as the basis of subject matter 
jurisdiction. Clements and Preston each filed motions for summary judgment against the other. The 
district court, sua sponte, dismissed the suit for lack of subject matter jurisdiction, holding that a 
contract for sale of a vessel does not fall within Admiralty jurisdiction and that diversity jurisdiction 
was lacking because the amount in controversy between the parties did not exceed the jurisdictional 
threshold of$75,000. Specifically the court held that because Clements sought only declaratory relief 
in his Complaint, the amount at issue could not be measured by the agreed sales price of $99,000. 
According to the court, the only monetary amount at issue was the deposit of$9,600 - the remainder 
of relief sought by Clements was simply the "physic value" of knowing that he properly cancelled the 
sale. 
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Aquae International, Inc. v. WY OSIANA II, 
2005 U.S. Dist. LEXIS 25144 (D.MA. 2005). 

The plaintiff initiated the action by arrest of the defendant pleasure yacht to assert a lien for 
unpaid repair charges. A counterclaim was filed against the plaintiff in the name of the defendant 
vessel only, alleging that the repairs were not authorized. The district court thereafter permitted one 
Curt Feuer to intervene as the "next friend" of the vessel for the purpose of prosecuting the 
counterclaim, believing that Feuer was the boat's owner. It subsequently came to light that the boat 
was owned by a Cayman Island's corporation in which Feuer was the sole shareholder. The plaintiff 
then moved to dismiss the counterclaim on the grounds that Feuer was not a real party in interest and 
that a claim cannot be prosecuted solely in the name of a vessel. The district court granted the 
plaintiff's motion to dismiss, holding that the theory of personification of a vessel for purposes of in 
rem jurisdiction does not extend "to authorize a vessel to prosecute an action .. .in its own name." 

Government Liability 

Fortner v. Tennessee Valley Authority, 
2005 U.S. Dist. LEXIS 28036 (B.D. TN. 2005). 

The plaintiff Fortner sustained injuries when his small fishing boat was swamped downstream 
of the Fort Loudoun Dam on the Tennessee River. His boat capsized when the dam operator released 
water through the spillway, creating subsurface currents and turbulence below the dam. The TVA had 
erected billboard-size signs below the dam reading "Warning Dangerous Waters." Fortner sued the 
United States by the Tennessee Valley Authority, alleging that the TVA negligently failed to adequately 
warn him of the danger that existed to boaters during spillway operation. The TVA moved for 
summary judgment, arguing that it was immune from liability to the plaintiff because its decisions 
regarding the number, nature and content ofthe posted warning signs were subject to the discretionary 
function exception to the waiver of sovereign immunity contained in the Flood Control Act, 33 U. S. C. 
§702. The district court granted the government's motion and dismissed the case 
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McMellon v. United States, 
395 F.Supp.2d 422 (S.D. W. VA. 2005). 

The McMellon case arose from injuries sustained by jet ski operators on the Ohio River in West 
Virginia in August, 1999. The operators of the jet skis mistook the Robert C. Byrd Lock and Dam for 
a bridge. When they finally realized they were not encountering a bridge, it was too late. The vessels 
and their operators plunged over the gates of the dam into the water below, a vertical distance of about 
25 feet. Although there were several warning signs posted above the dam, the jet skiers did not see 
them. Local boaters testified that the warning signs were either obscured by vegetation or difficult to 
read. In a prior issue we reported on the decision of the US. Court of Appeals for the Fourth Circuit 
in the McMellon case, in which the circuit court overruled its own prior decisions and held that 
maritime claims against the US. Government under the Suits in Admiralty Act ("SAA") are subject 
to an implied discretionary function exception. 13 Boating Briefs No.2 (Mar. L. Ass'n. 2004). 
Following the appeal the circuit court remanded the case to the district court in West Virginia for 
further proceedings. On remand the government moved for summary judgment, arguing that its 
actions or omissions relating to the posting of warnings were shielded from liability by the discretionary 
function exception to the waiver of sovereign immunity. The district court denied the government's 
motion, finding that the federal statutes mandated the posting of "conspicuous" warning signs above 
the dam and, therefore, decisions by the Army Corp of Engineers relating to how and where the signs 
should be posted were not discretionary decisions within the ambit of the exception to sovereign 
immunity. 

Northern Insurance Co. v. Chatham County, 
No. 04-1618,2006 U.S. LEXIS 3449 (U.S. Ct. April 25, 2006). 

In a unanimous opinion by Justice Thomas, the Supreme Court has held that a local 
governmental entity not qualifying as an "arm of the state" cannot assert sovereign immunity as a 
defense to an admiralty suit. The case arose from a 2002 allision on the Wilmington River in Georgia, 
between a pleasure boat and a drawbridge owned and operated by Chatham County. The bridge tender 
opened the bridge to allow the vessel to pass but a malfunction caused one of the spans to descend and 
strike the vessel. The vessel's insurers brought suit in admiralty against the County, which prevailed 
in the trial court and in the Eleventh Circuit on the basis of sovereign immunity. According to the 
Eleventh Circuit, even though the County did not qualify as an "arm of the State" entitled to immunity 
under the Eleventh Amendment, the concept of "residual sovereign immunity" still protected it from 
suit. The Supreme Court reversed, holding that the 
County could not invoke Eleventh Amendment 
immunity given its apparent concession that it was not an 
"arm of the State." With respect to concept of "residual 
sovereign immunity," which the County said ought to apply in 
instances where the local government exercises a "core 
state function" like operating a drawbridge over navigable 
waters, the Court saw no reason to treat an admiralty suit 
differently than any other case. Under Workman v. New 
York City, 179 US. 552 (1900), the general rule was that local 
governmental entities were subj ect to suit in federal 
court, whether at law or in admiralty. 
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Insurance Coverage 

Commercial Union Ins. Co. v. Lord, 392 F. Supp.2d 
402 (D. CT.2005). The WANDERLUST a pleasure boat owned 
by Franklin Lord, sank off the coast of St. Thomas on April 29, 
2003, as a result of an engine room explosion. Lord made a claim 
of $450,000 against Commercial Union under s a marine 
insurance policy originally issued in 2001. The insurer denied 
coverage and filed an action seeking a declaratory judgment that 
the policy was void ab in initio based on alleged 
misrepresentations by Lord in the original insurance application. 
In the insurance application Lord stated that he purchased the 
vessel "new" from a Canadian builder in 2000 for $450,000. In 
fact Lord purchased the partially completed hull in 1996 from a 
third party in Virginia for $48,000 and completed construction in 
Rhode Island, allegedly for a total cost of $450,000, in 2000. 
The court found that the misrepresentations by Lord were 
material to the insurer's acceptance of the risk and violated the 
insured's obligation of utmost good faith to the insurer. The 
court granted the insurer's motion for summary judgment, finding 
that the policy in question was void. 

Connecticut Indemnity Co. v. Perrotti, 390 F.Supp.2d 
158 (D. CT. 2005). The plaintiff insurer commenced a 
declaratory judgment action seeking a determination that the 
marine policy on Perrotti's 121 foot yacht was void due to 
alleged misrepresentations in the policy application regarding the 
identity of the registered owner, the vessel's home port and the 
intended navigational limits. The insurer had previously issued a 
rescission notice and had refused to provide Perrotti with a 
defense to a suit for personal injuries by a crew member. The 
district court held that the policy was enforceable and that the 
insurer breached the contract by failing to provide a defense to 
the personal injury action. In reaching its decision the district 
court held that the policy language prevented the insurer from 
relying on the doctrine of uberrimae fidei or utmost good faith 
by which an insurer may ordinarily avoid coverage based on 
material misrepresentations or omissions of the insured, 
regardless of whether the misrepresentations or omissions were 
intentional or not. The relevant policy included the following 
clause: "All coverage provided by us will be voided if you 
intentionally conceal or misrepresent any material fact or 
circumstance relating to this insurance, whether before or after a 
loss." The court concluded that any misrepresentations by the 
insured were not intentional and, therefore could not provide a 
basis for the insurer to avoid coverage 
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