























Other Recent Cases of Interest

Jefferson Ins. Co. v.
Roberts, 349 F. Supp. 2d
101 (D.MA. 2004). The
District Court for the
District of Massachusetts
granted summary judgment
to the plaintiff Hull &
Machinery insurer, holding
that the policy in question
excluded casualty damage to
the insured boat’s engines.
The insured, William
Roberts, purchased a 12 year
old boat which had been
refitted with two-year old
twin 600 horsepower
engines. Roberts sought
Hull & Machinery insurance
through an insurance broker.
The policy contained an
exclusion stating that
damage to engines on vessels
over 10 years of age was not
covered unless caused by fire
or lightening. After
reviewing a “highlight sheet”
prepared by the broker
which outlined the coverage
(but not the policy itself),
Roberts specifically
questioned whether the two-
year old engines on his boat
would be fully covered for
all risks. The broker assured
him that full coverage would
apply because the engines
were less than 10 years old.
The engines sustained
serious damage as a result of
a casualty during the policy
period. Roberts filed a claim
for the loss. The insurer
denied coverage based on
the exclusion for damage to
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engines on vessels more than
10 years old and filed a
declaratory judgment action
against Roberts. In the
lawsuit Roberts argued that
the policy language was
ambiguous and did not
clearly exclude coverage for
the engine damage. Roberts
also maintained that the
broker was acting as the
insurance company’s agent
when he specifically
represented that the policy
would provide full coverage
for the two-year old engines
notwithstanding the age of
the boat itself and, therefore,
the insurer should be
estopped from invoking the
exclusion. The district court
rejected both positions. The
court found that the policy
language clearly and
unambiguously excluded
engine damage on vessels
over 10 years old, regardless
of the age of the engines
themselves. The court also
found that the insurance
broker in question was an
independent broker who had
no express or implied agency
relationship with the
insurance company. Finding
that no agency relationship
existed, the court held that
the broker’s
misrepresentations regarding
the policy’s coverage could
not bind or be used against
the insurance company.

eBlanc v. M/V
NAUMACHIA, 2005
A.M.C. 506 (D.R.L 2005).
In 1998, Robert LeBlanc and
his then fiancee Melony
Kenyon planned to buy a
vessel to be used in a charter
fishing business and as a
pleasure boat for the couple.
They located a suitable 47
foot Hatteras with a sale price
of $147,000. Because of
LeBlanc’s poor credit history,
their initial joint mortgage
application was rejected.
Melony Kenyon reapplied in
her own name, the application
was approved and Kenyon
became the sole titled owner.
For three years the couple
operated a charter business
with LeBlanc serving as
captain and also used the boat
for personal recreation with
family and friends. The
charter operation was not
profitable and Melony
Kenyon paid the mortgage
payments and on-going repair
and improvement costs from
her own funds. When the
business, and the relationship,
went on the rocks, LeBlanc
filed suit against the vessel, in
rem, asserting maritime liens
for unpaid captain’s wages
and for amounts which he
allegedly paid for supplies,
maintenance and repairs in an
amount exceeding $130,000.
LeBlanc argued that his lien
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Ninth Circuit Affirms Dismissal of Claims Against Coast Guard for
Alleged Negligent Response to Boating Emergency

While kayaking in
Hawaii, the plaintiff husband,
an American citizen, and his
wife Nahid, an Iranian
national, encountered heavy
weather. A witness
observing from land
telephoned the U.S. Coast
Guard, which, after a brief
delay, dispatched one of its
cutters to the area. A search
began but was suspended as
darkness fell. Winds swept
the kayak out to sea where
Nahid was attacked by a
shark and died. Her husband
washed ashore on an island
and was rescued three days
later.

Nahid’s husband, her
estate, and her parents
brought a wrongful death
action against the kayak
rental company and later
added the United States as a
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defendant, alleging that the
Coast Guard conducted a
negligent search and
negligently failed to contact
local authorities who had
ready access to helicopters
and more suitable rescue
vessels. Since the claims
against the United States
were not brought within the
two-year time frame
available under the Public
Vessels Act (PVA) and the
Suits in Admiralty Act
(SAA), plaintiffs attempted
to assert their claims under
the Federal Tort Claims Act
(FTCA). The district court
found the FTCA inapplicable
and granted summary
judgment in favor of the
United States. 7aghadomi
v. Extreme Sports Maui, 257
F. Supp. 2d 1262, 2002
AMC 2365

(D. Haw. 2002).

The Ninth Circuit recently
affirmed the district court’s
decision in 7Taghadomi v.
United States, 401 F.3d 1080
(9th Cir. 2005).

The FTCA waives the
sovereign immunity of the
United States for certain
torts, but, under 28 U.S.C. §
2680(d), the Act does not
apply to claims “for which a
remedy is provided by” the
PVA or the SAA, the two
statutes which generally
waive U.S. sovereign
immunity in cases of maritime
tort committed by a public
vessel or by a federal agency.
In this case, the parties agreed
that the “negligent-search
claim”
sounded in admiralty, but

continued on page 10
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continued from page 9

plaintiffs argued that the
“failure-to-communicate
claim” (i.e., the claim
involving the Coast Guard’s
alleged failure to contact
local authorities better
situated to effect a rescue)
was not maritime in nature
and could therefore be
brought under the FTCA.

The Ninth Circuit held,
however, that the latter claim
was indeed cognizable in
admiralty, as both the
maritime “situs” and “nexus”
tests were satisfied.
Although the alleged
negligence took place on
land at the Coast Guard’s
offices, the resulting injury
manifested itself on
navigable waters. According
to the court, this was
sufficient to satisfy the status
test under Ninth Circuit
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precedent, which focused on
the site of the injury rather
than the

location where the
negligence originated. The
nexus test was likewise
satisfied, since negligence in
the coordination of a rescue
operation would effect the
safety of both the persons
and property at sea, and
search-and-rescue operations
have an historic connection
to traditional maritime
activity.

Having determined that
both claims against the
United States were maritime
in nature, the court then
considered whether the
claims might nevertheless be
brought under the FTCA.
Since the failure-to-
communicate claim involved
an alleged maritime tort
committed by a federal
agency, the court held that
the plaintiffs were required
to bring it within the SAA’s
two year statute of limitation
and, having failed to do so,
could not now invoke the
FTCA.

With regard to the
negligent-search claim,
although the Coast Guard
cutter was a “public vessel”
alleged to have committed a
maritime tort, the court held
that Nahid’s parents, as
citizens of Iran, were
afforded no remedy under
the PVA due to a reciprocity
provision in that statute
which waives U.S. sovereign
immunity for claims by
foreign nationals only in

cases where the claimants’
nation would permit a similar
suit by an American citizen.
Since Iran would not permit
suits by U.S. citizens under
similar circumstances, the
PVA reciprocity requirement
was not satisfied. The SAA
was likewise unavailable to
Nahid’s parents in light of the
U.S. Supreme Court’s
decision in United States v.
United Continental Tuna
Corp., 425 U.S. 164 (1976),
which held that in cases
involving a public vessel, a
foreign national cannot
proceed under the SAA if
doing so would circumvent
the PVA’s reciprocity
requirement.

Since neither the PVA nor
the SAA provided a remedy
to Nahid’s parents for their
negligent-search claim, a
literal reading of the FTCA’s
admiralty exception should
have allowed their claim to go
forward. See28 U.S.C. §
2680(d). Relying on the
Supreme Court’s rationale in
Continental Tuna, however,
the Ninth Circuit held that
since the parents were foreign
nationals whose claim
involved a public vessel, their
claim against the United
States could proceed only if
the PV A reciprocity
requirement was satisfied.
Since in this case it was not,
the Ninth Circuit held that the
district court had properly
dismissed their negligent-
search claim.
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continued from page 8

claims for wages and
necessaries took priority
over the lien of National City
Bank, which held a preferred
ship mortgage on the boat.
The bank intervened in the
lawsuit to assert its rights
under the mortgage. The
bank argued that LeBlanc
was a joint venturer with
Kenyon in the ownership and
operation of the boat and,
therefore, was not entitled to
assert any liens as a matter of
law. Following a trial the
district court held that
LeBlanc could not assert any
maritime liens against the
vessel if he was a joint
venturer with Kenyon in the
enterprise. After reviewing
the evidence the court found
that the enterprise exhibited
all of the characteristics of a
joint venture relationship and
that LeBlanc could not
therefore assert any

maritime liens against the
vessel.

Broadley v. Maspee Neck
Marina, Inc., 2005 U.S.
Dist. LEXIS 2752 (D. MA.
2005). The plaintiff
sustained personal injuries on
a dock owned by the
defendant marina and filed
suit. The plaintiff leased a
slip for his boat at the marina
and had signed a written
contract which contained a
broad and lengthy
exculpatory clause by which
the lessee agreed not to
assert any claim for damages
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of any kind against the marina,
regardless of the nature of the
claim. The plaintiff’s
complaint sought a declaration
that the contract was
unenforceable as a matter of
public policy and also alleged
that the marina’s negligence
caused his injuries. The
complaint invoked admiralty
jurisdiction as the basis of the
court’s subject matter
jurisdiction. The marina filed a
motion to dismiss the
plaintiff’s complaint for lack of
admiralty subject matter
jurisdiction. The marina
argued that the contract claim
could not support admiralty
jurisdiction because it
contained both maritime and
non-maritime elements and the

plaintiff’s injury was limited to
alleged negligence in the
maintenance of shoreside
property. The court rejected
this contention, holding that
the marina contract was a

maritime contract and,
moreover, that the dispute
over the enforceability of the
exculpatory clause directly
affected “maritime interests.”
As to the plaintiff’s
negligence claim, the court
agreed with the defendant
that the claim alone would
not support admiralty
jurisdiction, but held that the
court could consider the
claim under its supplemental
jurisdiction since the contract
claim was sufficient to
support admiralty
jurisdiction.

Miller v. Rinker Boat Co.,
Inc., 815 N.E.2d 1219 (1l
App. Ct. 2004). Illinois
Court of Appeals reversed
trial court’s grant of
summary judgment to
pleasure boat manufacturer
in products liability action
brought by estate of boat
owner killed when he slipped
on the motorboat’s transom,
hit his head and drowned in
the Mississippi River near
Quincy, Illinois. The
evidence at trial showed that
the decedent slipped either
on the boat’s transom, which
did not have a non-skid
surface, or on the swim
platform, which according to
the plaintiff’s experts had a
defective or insufficient non-
skid surface. The plaintiff’s
complaint alleged that the

continued on page 12
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manufacturer was strictly
liable under Illinois product
liability law for
manufacturing a defective or
unreasonably dangerous
product and for failure to
provide adequate warnings
regarding the dangers of
standing or stepping on the
boat’s transom. The
appellate court reversed the
trial court’s grant of
summary judgment to the
manufacturer in part on the
grounds that the lower court
had improperly failed to
apply the “danger-utility”
test whereby a manufacturer
must prove that the benefits
of a design outweigh the risk
of danger inherent in the
design in order to escape
liability. The trial court held
that the “danger-utility” test
was not applicable to the
plaintiff’s claim under Illinois
precedent because the danger
of slipping on a wet boat
deck is open and obvious and
because the transom and
swim platforms were “simple
products.” The appellate
court held that it is the entire
boat, not any component,
which must be considered in
determining whether a
product is “simple” so as to
exempt it from the danger-
utility test. Moreover, the
appellate court held that a
genuine issue of material fact
existed as to whether the
danger posed by wet boat
decks is “open and obvious”
to an ordinary consumer and
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thus, summary judgment was
improper.

Complaint of Lavender,
2004 U.S. Dist. LEXIS 25550
(S.D.FL. 2004). Owner of a
62 foot sailboat which caught
fire while undergoing repairs
on land in Dania Beach,
Florida, filed a petition
pursuant to the Shipowner’s
Limitation of Liability Act, 46
U.S.C. § 181, et seq. in
connection with damage to
nearby vessels caused by the
fire. The petitioner’s boat was
undergoing major repairs and
the all seacocks had been
removed. The claimants in the
limitation case moved to
dismiss for lack of subject
matter jurisdiction. The
District court held that
admiralty jurisdiction was
lacking because the boat had
been withdrawn from
navigation and, as a result, the
“locality” prong of the test for
admiralty tort jurisdiction
could not be satisfied. The
court distinguished the holding
in American Eastern Dev.
Corp. v. Everglades Marina,
Inc., 608 F.2d 123 (5™ Cir.
1979) wherein the court held
that admiralty jurisdiction
existed as to claims arising
from a fire in a “dry-store”
marina where small pleasure
boats were stored in covered
racks on land when not in use
on the grounds that the boats
in American Eastern had not
been removed from navigation.
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