




















continued from page 7 alleged improper design and qualifications as an engineer,

failure to warn must be designer, naval architect and

claims against the excluded by the court under risk assessment consultant
manufacturer as well as the the Supreme Court’s were not at issue. However,
negligence claims against Daubert decision because the the district court found that
McDermott and Greenwich expert: (a) conducted no the methodology used by the
Swim Club. The boat’s tests to support his opinions; expert to reach his
manufacturer moved to (b) never physically observed conclusions failed to satisfy
exclude the expert’s opinions the boat; (c) included no the test of reliability set forth
regarding alleged measurements, drawings or by the Supreme Court in
manufacturing defects. calculations in his report; (d) Daubert. In Daubert the

In his report the Supreme Court held that

plaintiftf’s expert
concluded that the
design of the boat’s
swim platform was
defective in that the
design placed
swimmers dangerous
close to the
outdrives. The
expert suggested
alternative designs
which would have in
his opinion reduced
the risk. The expert
also concluded that
the manufacturer
failed to provide
warnings to the
operator regarding
the risk to swimmers
in the vicinity of the
swim platform and
that the failure to
warn contributed to

a district court should
consider four factors to
determine whether

expert testimony is

sufficiently reliable: (1)

whether a theory or

technique can be and has

been tested; (2) whether
it has been subject to
peer review and
publication; (3) whether
it has a high known or
potential rate of error;
and, (4) whether it is
generally accepted in the
relevant scientific
community.

Having determined
that the Daubert
standard was not
satisfied, the district
court held that the
expert’s opinions
regarding defective

the plaintiff’s design and failure to
injuries. offered no evidence of the warn were inadmissible. In
The expert’s report actual use of the proposed these circumstances the court
recited that the opinions were alternative designs; and, (e) held that plaintiffs could not
based on inspection of did not subject his theories to make out a prima facie case
photographs of the boat, peer review or publication. of liability against the
review of the plaintiff’s In addressing the manufacturer, thus entitling
injuries and medical records manufacturer’s motion to the manufacturer to summary
and analysis of deposition exclude the expert’s judgment in its favor.
testimony taken in the case. opinions, the district court
The manufacturer argued made it clear that the expert’s continued on page 12

that the opinions relating to




Other Recent Cases of Interest

Admiralty Jurisdiction

Ramirez v. Butler, 319
F.Supp.2d 1034 (N.D.Ca.
2004). Plaintiff sued marina
and others for alleged
wrongful conversion of two
sailboats. The boats were
sold at auction after the
marina asserted a lien for
unpaid slip fees and other
charges. As diversity of
citizenship was lacking, the
plaintift asserted admiralty
jurisdiction as the basis of the
court’s subject matter
jurisdiction. The defendants
moved to dismiss for lack of
jurisdiction. Although the
alleged conversion
admittedly occurred on
navigable waters and had a
“substantial relationship to
traditional maritime activity,”
the district court concluded
that the alleged wrong did
not have “a potentially
disruptive impact on
maritime commerce” of a
nature sufficient to satisfy the
second prong of the test for
admiralty tort jurisdiction as
set forth by the U.S.
Supreme Court in Sisson v.
Ruby, 497 U.S. 358 (1990)
and Grubart v. Great Lakes
Dredge & Dock Co., 513
U.S. 527 (1995).

Petition of Lavender, 2004
U.S. Dist. LEXIS 14763
(S.D.FL 2004). Owners of
recreational boat which
caught fire and damaged four

other boats, all of which were
in dry storage on land, filed a
petition for exoneration or
limitation of liability pursuant
to the Shipowner’s
Limitation Act, 46 U.S.C. §
181 et seq. The claimants
moved to dismiss for lack of
admiralty subject matter
jurisdiction. The district
court concluded that
admiralty jurisdiction was
lacking due to the fact that
the fire occurred on land and
posed no hazard to maritime
commerce.

Van Deurzen v. Yamaha
Motor Corp. 2004 Wisc.
App. LEXIS 777 (Wi. Ct.
App. 2004). The Wisconsin
Court of Appeals affirmed
the trial court’s finding that a
jet ski accident on Little Lake
Butte des Morts on the Fox
River in Wisconsin was
governed by federal maritime
law. The accident resulted in
serious injuries to the
plaintiff, fourteen year old
Steven van Deurzen. The
plaintiffs filed suit two weeks
after the third anniversary of
the accident against the
manufacturers of the jet skis
and others. A few days
before trial the plaintiffs
informed the court that they
intended to rely on federal
maritime law rather than
Wisconsin state law. During
the trial the plaintiffs
presented the testimony of an
Army Corp of Engineers

employee who testified that
the location of the accident
was considered a navigable
waterway by the Corp.
Based on this testimony the
trial court indicated that it
would probably rule in favor
of applying maritime law. In
response the defendants
moved to dismiss the
complaint as time-barred
under the three year federal
maritime statute of
limitations in 46 U.S.C. App.
§ 763. The trial court
entered a judgment JN.O.V.,
dismissing the case as time-
barred. On appeal the
plaintiffs below argued that
the trial court’s application of
maritime law was in error.
The Court of Appeals held
that the plaintiffs were
judicially estopped from
arguing that the claims were
not governed by maritime
law, notwithstanding
evidence presented on appeal
that the waters in question
are not currently capable of
sustaining maritime
commerce.




Attorneys Fees & Punitive
Damages

DeRossi v. National Loss
Mgmt., 328 F.Supp.2d 283
(D.Ct. 2004). Boat owner
brought action against his
insurers after the insured
yacht sank in Lake George.
In addition to seeking
coverage under the policy,
the insured’s Complaint
sought recovery of attorneys
fees and punitive damages
based on alleged violations of
Connecticut statutes
governing unfair trade
practices and unfair insurance
practices. The district court
dismissed the plaintiff’s
claims under the Connecticut
Unfair Insurance Practices
Act on the grounds that no
private cause of action exists
under the statute. The
district court also dismissed
the plaintiff’s claims for
attorneys fees and punitive
damages under the
Connecticut Unfair Trade
Practices Act. The court
held that the plaintiff’s state
law claims under CUTPA
were in conflict with
established principles of
federal maritime law
governing the availability of
an award of attorneys fees or
punitive damages. In these
circumstances the court
concluded that application of
the state statute in an
insurance dispute was
preempted by federal law
under the doctrine
established by the Supreme
Court in Wilburn Boat.

(Thanks to Committee
Member Fred Lovejoy for
bringing this case to the
Editor’s attention.)

Petition of Meier, 223
F.R.D. 514 (W.D.Wi.
2004). Boat owner filed
petition for exoneration or
limitation of liability under
the Shipowner’s Limitation
Act, 46 U.S.C. App. § 181,
et seq. in connection with a
boating accident and
resulting death on the waters
of the Rock River in
Wisconsin at a location
between two dams. The
district court dismissed the
action for lack of subject
matter jurisdiction,
concluding that the waters on
which the incident occurred
were not navigable for the
purposes of admiralty subject
matter jurisdiction. The
owner offered evidence that
the Army Corp of Engineers
considered the Rock River to
be navigable. However, the
incident occurred at a
location between two lock-
less dams. Thereafter the
claimants filed a motion
under FR.C.P. 11 and 28
U.S.C. § 1927 seeking an
award of attorneys fees
against the owner, alleging
that the owner’s filing of the
limitation action was
unreasonable and
ungrounded in law. In
support of their motion the
claimants alleged that they
had placed the owner’s
counsel on notice of the
jurisdictional defects prior to

filing a formal motion and
that the notice was
“ignored.” The district court
found that the owner violated
F.R.C.P. 11 by failing to
conduct a reasonable
investigation of the
governing principles of law
and the specific location of
the incident before filing the
action. The court awarded
attorney fees to the
claimants.

Bankruptcy

Delph v. Dilk, 311 B.R. 758
(S.D.In. 2004). In 2001, a
power boat owned and
operated by Daniel Dilk
collided with Randall Delph’s
boat, resulting in serious
injuries to Delph. Dilk was
intoxicated at the time of the
accident. Thereafter Dilk
and his wife filed for
bankruptcy protection.
Delph filed an adversary
complaint in the bankruptcy
proceeding seeking a
determination that any
damages awarded to Delph
as a result of his injuries were
not dischargeable in
bankruptcy. Specifically
Delph argued that his claim
was not subject to discharge
under 11 U.S.C. § 523(a)(9),
which exempts from
discharge any debts resulting
from “death or personal
injury caused by the debtor’s
operation of a motor vehicle
if such operation was
unlawful because the debtor
was intoxicated from using
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alcohol, a drug or other
substance.” The debtor
moved to dismiss Delph’s
adversary complaint, arguing
that the term “motor vehicle”
in the statute does not
include a motorboat and,
therefore, Delph was not
entitled to relief under
that section.
Recognizing that a
literal interpretation of
the statute would
seemingly preclude
application to water
craft, the bankruptcy
court found that it

was both entitled and
compelled to look
beyond the literal
meaning to avoid a
result that would
conflict with the
statutes’ purpose.

After reviewing the
legislative history, the
bankruptcy court
concluded that

Congress never
intended the statute’s
application to be

limited to road vehicles and
that the failure to specifically
include the term “water
craft” in the statute was the
result of an oversight.
Accordingly, the court held
that Congress intended
“motorboats” to fall within
the purview of the statute,
making claims against a
debtor for damages resulting
from a boating accident non-

dischargeable in bankruptcy.
Criminal

State of Wisconsin v.
Hoffman, 2004 Wisc. App.
LEXIS 773 (Ct. App.
2004). Appeal from
conviction for homicide by
negligent operation of a
vehicle. Lawrence Hoffman
was the owners and operator
of'a 37 foot Sea Ray power

boat. While operating on
Lake Michigan in 1999,
Hoftiman’s boat collided with
a small fishing boat, killing
one of the occupants.
Hoftman’s boat was
operating on autopilot prior
to the incident. Hoffman left
the helm for a brief period
prior to the collision but a
passenger, Levernier,
remained at the helm during

his absence. On appeal from
his conviction Hoffman
argued that the trial court’s
jury instructions were
inadequate in various
respects. In particular
Hoffman claimed that the
trial court committed
reversible error by refusing to
submit a jury instruction on
negligent entrustment, the
centerpiece of Hoffman’s
defense. Hoffman requested
an instruction which
assumed that he had
entrusted operation of
the boat to the
passenger Levernier and
instructed the jury that
he could not be found
liable unless the jury
concluded that he know
or should have known
that Levernier would

™ fail to operate the boat

in a reasonable manner.
The Court of Appeals
rejected Hoftman’s
points of error and
affirmed the conviction.

Commonwealth of
Pennsylvania v.
Lehman, 2004
Pa.Super 324 (Sup.
Ct. 2004). The state
appealed from an order of the
trial court suppressing
evidence of a boat operator’s
intoxication on the grounds
that the evidence was
obtained without reasonable
suspicion of criminal activity
or probable cause to stop the
defendant’s power boat. A
Coast Guard officer and a

11




continued on page 12

continued from page 11

local law enforcement officer
received an unsolicited tip
that the defendant was seen
leaving a bar with an open
container of alcohol and
boarding his boat. The
officers pursued and stopped
the defendant’s boat on Lake
Erie. They did not observe
any erratic or unusual
operation of the boat prior to
the stop. Upon boarding the
defendant’s boat the officers
detected the smell of alcohol.
Field sobriety tests were
given and the defendant was
arrested and charged with
boating under the influence.
The trial court found that the
officers lacked probable
cause to stop and board the
boat, thereby making it illegal
under the U.S. and
Pennsylvania Constitutions.
As a result, the trial court
entered an order suppressing
all evidence obtained as a
result of the stop. On appeal,
the Superior Court affirmed
the trial court’s findings and
specifically rejected the
Coast Guard officer’s
testimony that the sole
purpose of stopping the
defendant’s boat was to
conduct a routine safety

continued from page 8

In the same opinion, the
district court also addressed
the plaintiff’s cross-motion
for summary judgment to
strike the defendants’
affirmative defense alleging
that Roane’s execution of a
waiver form effectively
released McDermott and
Greenwich Swim Club from
liability for his injuries. The
torm signed by Roane prior
to the race stated that he
agreed to “waive and release
any and all rights and claims
for damages I may have...for
any and all injuries suffered
by me...” McDermott and
Greenwich Swim Club
argued that Roane released
all claims against them by
signing the form. Although
noting that the word
“negligence” need not always
appear in a liability waiver
form to render it effective,
the district court concluded
that “words of similar
import” clearly conveying
that a party will not be liable
to the signer for his own
negligence must be present if
the word “negligence” does
not appear. The court
observed that the waiver
form signed by Roane
contained no language
indicating that the defendants
were relieved of injuries
resulting from their own
negligence and, accordingly,
that the waiver form was
unenforceable.
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