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damages.

The trial judge entered a
directed verdict against the
plaintiffs on their negligent
entrustment and punitive
damage claims. The court
refused the plaintiffs’ request
for a jury instruction on the
state law concept of
negligent supervision, under
which a person may be held
liable for injuries resulting
from his improper
supervision of a subordinate.
The court did permit the jury
to receive an instruction on
the doctrine of “unavoidable
accident,” which provides
that a party cannot be held
liable for an accident that
was not intended and that
could not have been foreseen
or prevented by the exercise
of reasonable care. The jury
returned defense verdicts in
favor of both defendants.

On appeal, the Supreme
Court of Mississippi affirmed
the trial court’s entry of
directed verdicts in favor of
the defendants on the
plaintiffs’ negligent
entrustment and punitive
damage claims, but held that
it was error for the jury to
have received an instruction
on the doctrine of
unavoidable accident. The
Court therefore reversed the
judgment and remanded the
case for a new trial. 7illman
v. Singletary, 865 So. 2d 350
(Miss. 2003).

According to the majority

opinion the accident could
not reasonably be viewed as
unavoidable. The court
noted that the motorboat’s
speed (10 to 12 knots,
according to the operator)
was excessive, given the
boat’s proximity to the bend
in the river and the presence
of other boaters. In addition,
the evidence demonstrated
that the operator was not
using a kill switch, which
would have stopped the
engine in the event that he
fell away from the helm.

The Supreme Court also
held that the trial court erred
by refusing to instruct the
jury on the plaintiffs’ theory
of negligent supervision.
There was evidence that the
boat’s owner was the more
experienced of the two
defendants and that just prior
to the accident he had been
instructing the operator on
how to maneuver the vessel.
This evidence was sufficient
to present the jury with an
instruction on the issue of
negligent supervision.

In affirming the trial
court’s entry of a directed
verdict in favor of the
defendants on the plaintifts’
negligent entrustment claim
the Court noted that the
passenger had previous
experience operating other
boats, and that although the
owner was aware of his
friend’s knee ailment, the
owner was not aware that it
might buckle as a result of
the movement of the boat.
Thus, there was insufficient
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evidence to support the
plaintiffs’ negligent
entrustment theory.

Finally, the court affirmed
the trial court’s decision to
grant a defense verdict on the
plaintiffs’ punitive damages
claims. The sole basis for
these claims was the
testimony of one witness
who stated that the boat
owner appeared to be drunk
after the accident. However,
this witness’s observation
was made at a distance of at
least 35 feet. Other
testimony established that the
boat owner and operator had
consumed only a minimal
amount of alcohol.
Therefore, the trial judge had
not abused his discretion in
keeping the plaintiffs’ claims
for punitive damages from
the jury.




New York Federal Court Refuses to Enforce Exculpatory
Provision in Boat Storage Contract

In August, 2001,
motorboats owned by
Michael Cantamessa and
Charles Durso were
destroyed by fire while in
storage at Blue Water Yacht
Club in Merrick, New York.
Commercial Union Insurance
Company and Employers’
Fire Insurance Company
insured the boats, paid their
respective insured’s claims
and became subrogated to
the insureds’ interests. The
insurers filed suit against the
Yacht Club in the U.S.
District Court for the Eastern
District of New York
alleging breach of contract,
negligence and breach of
bailment.

The Yacht Club moved
to dismiss the insurers’
complaint based on lack of
admiralty subject matter
jurisdiction and on the basis
of an exculpatory provision
of the Yacht Club’s storage
contract. The Yacht Club’s
contract included the
following clause: “[ Yacht
Club] does not maintain
insurance for the benefit of
any [owner] to protect
against loss or damage to
[owner’s] boat from fire,
theft, vandalism, collision,
acts of God, or other
casualty, or for personal
injury thereon. [Owner] is
required to maintain
independent insurance for
such purposes. [Owner]

expressly acknowledges that
[Yacht Club] shall not be
liable to [Owner]... for any
loss, injury or damage to
[Owner’s] boat...irrespective
of how the same is caused,
unless the same results from
[Yacht Club’s] willful
misconduct or gross
negligence...”

In a January, 2003,
decision, Commercial Union
Insurance Co. v. Blue Water
Yacht Club Ass’n, 239 F.
Supp. 2d 316, 2003 AMC
289 (E.D.N.Y. Jan. 17,
2003), the district court
found that the insurer’s
contract claims were clearly
within admiralty subject
matter jurisdiction and that it
was proper to exercise
supplemental jurisdiction
over the tort-based claims.

In the same January,
2003, decision, after noting
that neither party had briefed
the issue of applicable law,
the district court also
determined that the
enforceability of the
exculpatory provisions in the
Yacht Club’s contract was
governed by New York state
law rather than federal
maritime law. The court
found that the exculpatory
clause was not sufficiently
clear to relieve the Yacht
Club from the consequences
of its own negligence under
New York law, which
requires that any agreement

to disclaim liability for one’s
own negligence must be clear
and unequivocal. The court
noted that although a
disclaimer can be effective
without explicitly using the
word “negligence,” it must at
least “convey a similar
import.” The court observed
that the Yacht Club’s
contract did not specifically
mention “negligence,” nor
did it explicitly disclaim
responsibility for damage
caused by the Yacht Club’s
own fault or lack of
reasonable care. In addition,
the court observed that the
boat owners were probably
unsophisticated customers
who might not have
recognized the Yacht Club’s
attempt to disclaim liability.
The district court denied the
Yacht Club’s motion for
summary judgment based on
the contract provisions.
Following the district
court’s January, 2003,
decision, three separate New
York trial courts in Nassau
County ruled that the
identical exculpatory
provisions of the Yacht’s
Club’s contract were
enforceable under New York
law and entitled the Yacht
Club to summary judgment in
its favor in connection with
claims for fire damage
resulting from the same
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Florida Court of Appeal Enforces Exculpatory Language in
Boat Club Membership Agreement

Applying federal
maritime law, the Florida
Court of Appeal held that
exculpatory provisions in
releases signed by boat club
members were enforceable as
a matter of law and affirmed
the trial court’s entry of
summary judgment against
the members on their
personal injury claims against
the Club and its employee.
Hopkins v. The Boat Club,
Inc., 866 So. 2d 108 (Fla. 1st
Dist. Ct. App. 2004).

Ronald Hopkins entered
into a written contract with
The Boat Club, Inc. for the
right to use recreational
watercraft owned and
maintained by the Club.
Thereafter, as required by the
Club’s conditions of
membership, he and his wife
each executed documents
entitled “Assumption and
Acknowledgment of Risks
and Release of Liability
Agreement.” The releases
contained provisions by
which the Hopkins
acknowledged and assumed
the risk of personal injury
and released the Club and its
employees from liability for
any injury arising from their
participation in watersport
activities.

After signing the releases
the Hopkins participated in a
“checkout cruise” with a
Club employee, William
Brawner. The purpose of the

outing was to allow Mr.
Hopkins to become familiar
with the operation of the
Club’s vessels. While
operating a power boat under
the direction and supervision
of the Club’s employee, Mr.
Hopkins crossed the wake of
a larger vessel at a high rate
of speed. Mr. Hopkins’ wife
was thrown from her seat
and suffered severe injuries.

The Hopkins filed suit
against the Club and its
employee Brawner alleging
negligence on the part of the
Club’s employee. The
defendants filed a motion for
summary judgment based on
the exculpatory provisions in
the releases signed by the
plaintiffs. The trial court
dismissed the Hopkins’
negligence suit against the
Club and the Club’s
employee based on the
release language. The
Hopkins appealed.

On appeal, the Hopkins
argued that the language of
the release was insufficient to
relive the Club and its
employee of liability for their
own negligence under Florida
law. Relying on reported
decisions of a number of
Florida courts, the
Hopkins argued that a release
is ineffective to relieve a
releasee of liability for its
own negligence unless the
release contains specific
language to that effect. The

releases signed by the
Hopkins contained no
specific reference to
negligence by the Club or its
employees.

The Court of Appeals
declined to apply Florida law
holding that the construction
and enforceability of the
release were governed
exclusively by federal
maritime law. The Court
concluded that federal
maritime law does not
require specific reference
to a releasee’s own
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Regulatory Developments and Other Cases of Interest

Proposed Regulations -
State Boating Registration

The Coast Guard’s Office
of Boating Safety has
proposed regulatory
amendments to permit states
to require proof of liability
insurance as a condition for
obtaining a state-issued
vessel registration. 33 CFR
174.31 currently permits
states to impose only two
conditions —
proof of tax payment and
proof of title. Under the
current regulations any state
which imposes additional
conditions on registration
risks withdrawal of the Coast
Guard’s approval of the
state’s registration program.
The amendment would allow,
but not require, a state to
impose the additional
condition. The comment
period closed on 13 April
2004. Information regarding
the proposed amendment
may be obtained from the
Office of Boating Safety,
Program Operations
Division, at telephone 202-
267-1077 or email,
apickup@comdt.uscg. mil.

Professional Marine Corp.
v. Underwriters at Lloyd’s,
77 P.3d 658 (Wash. Ct.
App. 2003)

On appeal by
underwriters, the Washington
State Court of Appeals

affirmed the trial court’s
entry of a default judgment
and award of attorneys fees
against “Underwriters at
Lloyd’s” in a declaratory
judgment action filed by an
assured, a Seattle boat yard.
The state trial court entered
judgment against the
underwriters on the assured’s
marine insurance coverage
claims and supported the
judgment by specific findings
of fact and conclusions of
law. The trial court also
awarded attorneys fees to the
boat yard under a state
Consumer Protection Act.
The underlying loss arose
from

wind damage to two vessels
docked at the assured’s
facility. After filing the
declaratory judgment action
the boat yard assigned its
policy claims to the hull
insurers of the two damaged
vessels (Fireman’s Fund and
Albany Insurance) in
exchange for a covenant not
to execute judgment. On
appeal the underwriters
argued that the default
judgment was unenforceable
because it was entered
against a non-juridical entity
(“Underwriters at Lloyd’s”)
which is neither capable of
suing or being sued. The
Court of Appeals rejected
this argument, noting that the
policy identified the insurer
as “Underwriters at Lloyd’s
of London,” referred to the

insurer as “the company” and
included no information
about the identity of
individual underwriters. The
underwriters also challenged
service of process based on
an affidavit from an employee
of Mendes & Mount denying
that she accepted service of
the summons and complaint;
the Court of Appeals rejected
the argument, holding that
service of process was
properly effected as provided
in the policy. Finally, the
underwriters argued that they
had appeared “informally” in
the declaratory judgment
action and that it was
therefore error for the trial
court to enter a default
judgment without notice and
an opportunity to defend.
Although the Court of
Appeals recognized that an
“informal” appearance by a
party may require that the
party be given notice of an
application for entry of a
default judgment under
Washington law, the court
held that the underwriters’
actions in this case did not
amount to an informal
appearance.
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Jury Awards BUC
International $2 million
For Copyright
Infringement

A federal jury in Fort
Lauderdale reportedly
awarded more than $2
million in damages to BUC
International Corp. in a suit
filed by BUC against MLS
Solutions, Inc. and the
International Yacht Council
alleging that the defendants
misappropriated and
published BUC’s copyrighted
yacht sale listings. BUC
alleged that the defendants
routinely copied its exclusive
and copyrighted website sale
listings to their own internet
listing service.

Turner v. Pleasant, 2004
U.S. Dist. LEXIS 1061
(E.D.La., Jan. 27, 2004)

Passenger on a bass boat
filed suit alleging that she
sustained injuries to her
lumbar spine when she was
thrown in the air due to an
excessive wake caused by the
defendant’s vessel. The
incident occurred in the
Intercoastal Waterway in
Terrebonnne Parish,
Louisiana. Following a
bench trial the court entered
a defense verdict in favor of
the defendants supported by
findings of fact and
conclusions of law. The
district court judge
concluded that every vessel
has an obligation to use
reasonable care to avoid

excessive wake but that there
is no actionable claim unless
the wake is “unusual” and
cannot be reasonably
anticipated by others. The
court found that the plaintiff
had failed to prove that the
defendant’s vessel caused the
alleged wake, that the
defendant’s vessel was
operating at an unsafe speed
or that any “unusual” wake
impacted the plaintiff’s boat.
The court also found that the
plaintiff’s liability expert
lacked credibility and that, in
any event, the plaintiff had
failed to prove that the
incident caused her alleged
back injury.

Carney Family Investment
Trust v. Ins. Co. of North
America, 296 F.Supp. 2d
629 (D.Md. 2004)

Plaintiff insured brought
declaratory judgment action
against insurer on yacht
policy seeking a judgment of
$1.1 million for fire damage
to the insured vessel. In
addition, the plaintiff sought
recovery of treble damages
and attorneys fees for alleged
unfair claims settlement
practices by the insurer under
Massachusetts’ law. The
insurer moved to dismiss the
plaintiff’s claims for punitive
damages and attorneys fees
on the grounds that federal
maritime law preempted
application of Massachusetts’
state law. The district court
found that state law governs
claims by an insured for

attorneys fees and punitive
damages against an insurer
under a marine insurance
policy in light of the Supreme
Court’s decision in Wilburn
Boat Co. v. Fireman’s Fund
Ins. Co., 348 U.S. 310 (S.Ct.
1955). Accordingly the
district court denied the
insurer’s motion to dismiss
the plaintiff’s state law claims
for punitive damages and
attorneys fees.

Dominguez v. United
States, 2004 U.S. Dist.
LEXIS 5345 (S.D.N.Y.,
March 31, 2004)

Suit alleging negligence
by the U.S. Coast Guard in
connection with attempted
rescue of boaters dismissed
upon motion of the United
States where the plaintifts’
Complaint was filed more
than two years after the
incident. Plaintiffs’
Complaint alleged
jurisdiction and a right of
recovery under the Federal
Tort Claims Act, 28 U.S.C. §
1346. The district court
found that the plaintiffs’
claims were admiralty claims
governed exclusively by the
Suits in Admiralty Act, 46
App. U.S.C. § 741 et seq.,
and were subject to the
STAA’s two-year statute of
limitations. Accordingly, the
district court dismissed the
Complaint as time barred.
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incident brought by other
boat owners.

The Yacht Club filed a
motion for reconsideration of
the federal district court’s
January, 2003, decision on
the basis of the intervening
New York state court
decisions. The federal court,
however, was not persuaded
that the related state court
decisions were correct. After
restating the rationale for its
original decision, the district
court stated that it simply
disagreed with the
conclusions reached by the
three trial courts. The
district court also noted that
the Yacht Club’s motion for
reconsideration was untimely
under local civil rules and
that, in any event, the
decisions of state trial courts
do not bind a federal district
court. Accordingly, the
Yacht Club’s motion for
reconsideration was denied.
Commercial Union Ins. Co.
v. Blue Water Yacht Club,
289 F. Supp. 2d 337
(ED.N.Y. Nov. 5, 2003).
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negligence and that state law
requirements to the contrary
are therefore preempted. In
support of its holding the
Court noted that the releases
explicitly required the
Hopkins to acknowledge the
risk of encountering
“changing water flows, tides,
currents, wave action and
ships’ wakes,” and broadly
provided that the Club and all
its employees and agents
would be relieved of all
liability arising out of the
customer’s participation in
boating activities. In
addition, the Court held that
there was no evidence of
unequal bargaining positions
between the parties. Thus,
the court concluded, the
contract was sufficient to
inform an ordinary customer
that he or she was agreeing
to release the Club from
liability arising from the
Club’s own negligence. The
trial court’s entry of
summary judgement in favor
of the Club and its employee
was affirmed.
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