





























_ Texas Court of Appeal Rejects Proposed Class Action Against
* Manufacturer and Seller of Jet Skis

The purchaser of two
Polaris jet skis attempted to
bring a class action against
Polaris and a Polaris dealer,
claiming that the lack of off-
throttle maneuvering
capability rendered the jet
skis unmerchantable and
defective. A Texas court of
appeal found class
certification improper and
dismissed the case. Polaris
Industries, Inc. v. McDonald,
No. 12-01-00372, 2003 Tex.
App. Lexis 6985 (Tex. App.
Aug. 13, 2003).

The plaintiff alleged that
the jet skis were
unreasonably dangerous
because they had no steering
or collision avoidance
capability while the engine
was idling or shut off. He
brought his claims in the
form of a class action on
behalf of thousands of
Polaris jet ski purchasers and
owners in Texas. The trial
court judge agreed to certify
a class that consisted of
“[a]ll persons and entities
who purchased new Polaris
personal watercraft from
dealers in the State of Texas
after May 4, 1995 and who
still own their Polaris
personal watercraft.”

On interlocutory appeal,
the Court of Appeal for the
Twelfth District reversed,
holding that the plaintiff had
no standing to bring the class
action. Neither the plaintiff

nor anyone he knew had
actually been injured as a
result of the jet skis’ design.
The plaintiff and his children
had used their jet skis for six
years, apparently without
incident. Numerous warning
labels had informed the
plaintiff at the time of
purchase that the jet skis
could not be steered without
using the throttle. In the
court’s words, the plaintiff
“got exactly what he paid for
— a water vehicle fit for
recreational use.”

Class certification was
also improper according to
the court because there was
insufficient commonality of
factual and legal issues: each
jet ski purchaser or user

would have likely had a
different experience. The
court was also concerned that
a ruling in the class action in
favor of the defendants might
preclude a subsequently
injured class member from
bringing a claim for
defective design. Finally, the
court noted that the U.S.
Coast Guard, under the
authority of the Federal Boat
Safety Act, continues to
assess the feasibility of
requiring off-throttle steering
systems in personal
watercraft. For these
reasons, the court concluded,
class action certification was
inappropriate.
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California Court of Appeal Applies Primary Assumption of Risk
Doctrine to Personal Watercraft

Under California
common law, a sports
participant ordinarily will not
face tort liability if he injures
another participant through
simple negligence. The
purpose of the doctrine is to
encourage healthy
competition. A California
court of appeal has
concluded that a jet skier
may qualify for immunity
under this doctrine because
jet skiing is a challenging
activity with significant risk
of injury and, according to
the court, a refusal to apply
the doctrine “would chill
vigorous participation in jet
skiing, thereby having a
‘deleterious effect’ on the
nature of the sport as a
whole.” Whelihan v.
Espinoza, 2 Cal. Rptr. 3d
883 (Cal. App. 2003).

The plaintiff and her
male companion were
operating two jet skis on
Lake Engelbright in Nevada
County, California. The two
were maneuvering their jet
skis in close proximity when
the plaintiff allegedly
swerved in front of her
friend. The two jet skis
collided, and the plaintiff
sued her companion
for negligence
and negligent
infliction of
emotional distress.
The defendant raised the

primary assumption of risk
doctrine as a defense, and the
trial court rendered a
judgment in the defendant’s
favor.

The Court of Appeal for
the Third Appellate District
affirmed. It observed that
“la]s a matter of common
knowledge, jet skiing is an
active sport involving
physical skill and challenges
that pose a significant risk of
injury, particularly when it is
done — as it often is —
together with other jet skiers
in order to add to the
exhilaration of the sport by
racing, jumping the wakes of
the other jet skis or nearby
boats.” According to the
Court, even if this plaintiff
was a novice and was not in
actual competition with the
defendant, the general nature
of jet skiing made the sport
subject to the primary
assumption of risk doctrine.

The plaintiff argued that two
recently-enacted California
statutes compelled a different
result. One statute made it a
misdemeanor to operate a
watercraft “in a reckless or
negligent manner so as to
endanger the life, limb, or
property of any person.” The
other statute required that
personal watercraft “be
operated in a reasonable and
prudent manner.” The court
concluded, however, that
these statutes did not trump
the common law doctrine of
assumption of the risk
because the statutes did not
reflect a clear legislative
intent to do so.

Furthermore, the Court
held that the plaintiff could
not show that the defendant’s
conduct was so reckless as to
fall outside the range of
activity protected by the
primary assumption of risk
doctrine, noting that the
plaintiff had failed to include
any claims of recklessness in
her original or amended
complaints. Accordingly,

the decision of the trial
¢ court entering
judgment
| for the
J| defendant
on the
plaintiff’s
negligence
claim was affirmed.
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Connecticut Court Holds Insured to Uberrimae Fidei Standard

An insured brought
breach of contact, breach of
covenant of good faith, and
fraud claims against an
insurer who declined to pay a
claim after the apparent
disappearance of the
insured’s 34-foot Wellcraft.
Relying on the doctrine of
uberrimae fidei, a judge of
the Stamford-Norwalk
District Court had no
difficulty dismissing the
insured’s claims. Rocco v.
Continental Insurance Co.,
No. 99-CV-0171669-S
(X05), 2003 Conn. Super.
Lexis 1514 (Conn. Super.
May 13, 2003).

The evidence showed
 that the insured had
overstated the vessel’s
purchase price by about one-
half when he applied for
insurance. He again

misstated the purchase price
when he filed a claim for the
vessel’s disappearance. He
had also elected coverage for
only “Inland Lakes and
Rivers” when he knew he
would be operating his
vessel in “coastal waters.”

Such facts were material
to the risk, the court wrote,
and, if disclosed as they
should have been, these facts
would have affected a
prudent underwriter’s
decision to issue a policy.
Such facts also would have
affected the premium
charged. Thus, the insured
had violated his obligation to
act with the utmost good
faith, and the policy was void
from the start.

As if that were not
enough, the Court also found
that insured breached the

policy’s cooperation clause
and fraud and concealment
provisions. He delayed
informing the insurer about
the claimed disappearance,
gave inconsistent statements
to the insurer, the adjuster,
and the local police, and
failed to supply requested
documentation to the insurer.
The court held that the
insured’s lack of
cooperation, taken with his
prior misrepresentations,
voided all coverage under
Connecticut law.

The Editors wish to thank
Frederick A. Lovejoy, of
Lovejoy and Associates,
Easton, Connecticut, for
calling our attention to this
case.

“Non-Contact” Vessel Owes a Duty of Care to Prevent Other

Vessels from Colliding

After an outing together
on the Chesapeake &
Delaware Canal, two
families were returning home
in their respective power
boats. As night fell, the
vessels proceeded eastbound
on the C & D Canal, each at
a speed of about 40 miles per
hour. The lead vessel
traveled approximately 100
yards ahead of the following

‘vessel, and about 30 feet to
starboard. The operator of

the lead vessel overtook the
plaintiffs’ 22-foot Cutty
Cabin (which was traveling
at only 15-20 miles per
hour), leaving it to port.
Although visibility was
good, he did not see the
Cutty Cabin until he was
alongside or past it.
Apparently, the operator of
the following vessel likewise
failed to see the Cutty Cabin.
Within seconds, the
following vessel “in essence,

ran over” the plaintiffs’
Cutty Cabin.

The operator and
passengers on the Cutty
Cabin suffered serious
injuries and filed suit against
the operators of both the lead
vessel and the following
vessel in Delaware State
Court. The operator of the
lead vessel filed a motion for
summary judgment to

continued on page 14
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dismiss the claims against
him, arguing that since his
vessel safely overtook and
never came into physical
collision with the plaintiffs’
vessel, he owed the plaintiffs
no duty of care and could not
be held liable for any
negligence on the part of the
following vessel.

The trial court rejected
the argument in Kuczynski v.
MecLaughlin, No. 08-175-
JRS, 2003 Del. Super. Lexis
300 (Del. Super. Aug. 27,
2003). The Court observed
that anyone who operates a
vessel on navigable waters
can expect to encounter other
vessels and should know that
carelessness may result in a
collision. According to the
Court the mere fact that the
lead boat happened to avoid
a collision with the slower
boat did not necessarily
discharge the lead boat’s
duty of care “to the plaintiffs
and to all other vessels
operating on the C & D
Canal” that evening. The
Court held that even
assuming that the lead vessel
had not violated any Rules of
the Road, it still owed a
general duty of care to other
boaters “traveling in close
proximity.” Consequently,
the court denied the motion
for summary judgment and
found that the plaintiffs were
entitled to present their
arguments against the lead
vessel to a jury for a
determination of liability.

Regulatory Developments and Other Cases

of Interest

National Park Service
Proposes New Rules for
Boating and Water Use
Activities

The National Park
Service is accepting
comments through December
24,2003, on a proposed
revision to Title 36, Part 3,
of the Code of Federal
Regulations. Part 3 regulates
boating and water use
activities in areas
administered by the Park
Service. Proposed changes
will address, among other
things, operation of power-
driven vessels by minors,
personal flotation devices,
personal watercraft, marine
sanitation devices, wreck
removal, and vessel noise
emissions. 68 Fed. Reg.
51,207 (Aug. 26, 2003).

Coast Guard Seeks
Applications for National
Boating Safety Activities
Grants

68 Fed. Reg. 58,120 (Oct. 8,
2003).

The Coast Guard is
accepting applications for
fiscal year 2004 grants, to be
used to promote recreational
boating safety. Application
packages are due by January
15, 2004. Applicants must
be non-governmental,
nonprofit, public service

organizations and must
undertake activities at the
national level.

The Coast Guard is
particularly interested in
developing a “National
Annual Safe Boating
Campaign”; a “Recreational
Boating Safety Outreach and
Awareness Conference”; a
closer partnership between
state, federal, and industry
organizations; a program to
encourage public
participation in the adoption
of voluntary safety standards;
a training course for boating
accident investigators; a
study to estimate and
evaluate the rate at which
recreational boaters’ wear
PFDs; and a study of
navigation light installation
practices on recreational
boats. In addition, the Coast
Guard wishes to enter the
next phase of its
“Recreational Boating
Study/Survey Analysis,” and
also “seeks a grantee to
research and analyze the
danger posed to recreational
boaters by barges, both under
tow and being pushed, under
the conditions of reduced
visibility.”

For further information,
please consult the Federal
Register for October 8, 2003,
Volume 68, page 58,120.
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Insurer Settles Claim for
Death of Overboard
Drowning Victim

On August 9, 2000, a group
of union employees set out
from Sandusky, Ohio, on
three pleasure boats for a day
of fun and sun — and a little
business — at the Lake Erie
Islands. After a luncheon
meeting on Kelley’s Island,
the group progressed to Put-
in-Bay to sample the fare at
various local bars, one of
which served buckets of
beer. The owner/operator of
one of the boats, a 41-foot
Silverton, had only a couple
of drinks and then slept the
rest of the afternoon.
Around 7:30 p.m., six of the
- men gathered at the Silverton
to return to Sandusky. All
admitted to drinking
throughout the course of the
afternoon.

The boat left Put-in-Bay
around 8:00 p.m. It was a
beautiful night, the lake was
fairly calm, and the sun was
still up. Three of the men
were seated in plastic lawn
chairs on the stern
deck, with the three
others on the
raised fly
bridge with
the owner.
One of the
three men
seated on
the stern deck
lay down on
the deck
because he was

“tired.” The second man
climbed half way up the
ladder to the bridge and was
talking to the men up there.
After “only a minute” the
second man descended the
ladder and noticed that the
remaining man who had been
sitting in the chair was no
longer there. He looked in
the salon and bathroom, but
they were empty. The man
went back outside and
announced that Steve was
missing! No one heard or
saw anything suspicious - not
even the man lying on the
deck with his head just 18
inches from Steve’s feet. No
one was wearing a watch to
note the time. All agreed
that the sun had not yet set
when they noticed he was
missing.

The vessel owner
claimed that he immediately
turned the boat around
and began
searching

along his GPS path. After
making one pass, admittedly
not traveling as far back as
all remembered last seeing
Steve, the owner called the
Coast Guard. The first Coast
Guard boat was on scene
within six minutes. Steve’s
body was discovered the next
evening floating just a short
distance from the Coast
Guard station. There were
some scratches on his body
but no apparent injury that
might have caused his death.
An autopsy performed the
next day revealed a blood
alcohol level of .26 without
significant decomposition of
the body.

The drowning victim’s
widow made a claim against
the boat owner, who then
filed a limitation of liability

continued on page 16
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action in federal court. The
court lifted the injunction
prohibiting the plaintiffs
from pursuing a state court
action after the plaintiffs
filed a stipulation agreeing to
return to federal court in the
event of a judgment in
excess of the limitation fund
(about $222,000) and
agreeing to a division of the
limitation fund, if necessary,
between the widow, two
adult children and the
decedent’s worker’s
compensation carrier.

Suit was filed against the
boat owner in state court on
behalf of decedent’s estate,
the widow and two adult
children to recover damages
under the general maritime
law and Ohio law.

The plaintiffs argued that the
defendant boat owner was
negligent for failing to use
due care for the safety of the
decedent, and for failing to
conduct a proper search and
rescue. The defendant
argued that the victim tried
to relieve himself over the
side of the boat but
accidentally slipped and fell
overboard and that neither he
nor the other passengers
were intoxicated. Despite
testimony from the witnesses
that the victim did not appear
to be intoxicated, the coroner
testified that someone with a
BAC of .26 would have been
slurring his speech and
unable to walk steadily. The
plaintiffs contended that the
boat owner knew the men

had been drinking all
afternoon. The boat owner
continued on page

admitted that he took no
steps to ensure that decedent
or the other passengers put
on life vests, stayed inside
the salon, or took other
precautions for their own
safety.

The plaintiffs also argued
that the boat owner
defendant failed to conduct a
proper search and was
negligent in not notifying the
Coast Guard immediately.
The coroner testified that the
victim was alive while in the
water (i.e., he didn’t have a
heart attack and fall
overboard) and could have
survived long enough to be
rescued.

The victim was 56 years
old at the time of his death
and in good physical
condition. He was a boater
himself and a good
swimmer. He held a
leadership position in the
union’s national office,
earning close to $100,000
per year. The plaintiffs
settled the case for $925,000
prior to trial, obtaining
policy limits from the
underlying carrier who
insured the boat and
additional funds from the
carrier providing defendant’s
personal umbrella policy.

The Editors wish to thank
Julia R. Brouhard of Ray,
Robinson, Carle & Davies
P.L.L. of Cleveland, Ohio for
contributing this article.
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