




























continued from page 14 

expect the court to have 
simply ended its analysis with 
a finding that Jacobs was 
entitled to complete 
exoneration from liability. 
However, in another 
somewhat unusual aspect of 
the case, the court stated that 
it was required to also 
determine whether Jacobs 
was "in privity" within the 
meaning of the Limitation 
Act before ruling on Jacobs' 
Petition. 

Ginop argued that 
Jacobs' mere presence 
aboard the vessel as owner 
automatically established his 
"privity" and precluded him 
limiting his liability to the 
value of the vessel for his 
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Calculating the Salvage 
Award. The Court used the 
Blackwall factors to 
determine the amount of the 
salvage award as follows: 

Degree of Danger From 
Which the Ship Was 
Rescued. The court 
considered Gray's testimony 
that the vessel would have 
sank within a day to be 
credible. Had it sank, there 
would have been significant 
damage to the vessel. The 
Court found that the boat 
was in serious peril. Post 
Casualty Value of the 
Property Saved. The Court 
found the fair market value 
of the boat to be $60,000.00 

own negligence (although 
none had been found) under 
the Limitation Act, citing the 
subsequently discredited case 
of Fecht v. Makowski, 406 
F.2d 721 (5th Cir. 1969). 
The court rejected Ginop's 
argument, noting that the 
holding of the Fecht court 
had been rejected by the 
Sixth Circuit Court of 
Appeals in Estate of Muer v. 
Karbel, 146 F.3d 410 (6th 

Cir. 1998) in which it was 
held that the owner's mere 
presence aboard the vessel 
does not preclude limitation 
of liability in an appropriate 
case. The Court found that 
Jacobs had acted prudently in 
all respects and that the 
accident resulted solely from 
Ginop's imprudent behavoir. 

based on Joseph's testImony 
and the testimony of Keegan 
regarding the trade-in value 
of the boat. It was also the 
amount for which the boat 
was insured. It was 
undisputed that the boat only 
required cleaning after the 
salvage. 

Risk Incurred in Saving 
the Property From 
Impending Peril. Because 
the only risks were 
unplugging the shore power, 
coming into contact with 
petroleum products, and 
boarding an unstable boat, 
the Court found that the risks 
were minimal. 

Promptitude, Skill and 
Energy Displayed in 

Having concluded that 
neither negligence or privity 
on the part of Jacobs had 
been established, the court 
held that Jacobs was entitled 
to summary judgment in his 
favor on the Limitation of 
Liability Petition. 

(The Editor wishes to thank 
Lyn Kagey, Esq. for 
contributing this article.) 

Rendering Salvage. The 
plaintiff is a professional 
salvage company ready at all 
times to render competent 
services. Gray arrived on 
scene as soon as he was 
informed that Memories was 
taking on water. He 
immediately returned with a 
pump and commenced to 
dewater the boat. Joseph 
arrived on scene within 15 
minutes of being contacted 
by Gray. Joseph contacted 
the owner as soon as the 
marina manager provided the 
contact information. The 
skill involved included 
knowledge of boat 
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construction, pumps and 
dewatering a vessel, 
knowledge of power and 
wiring systems and 
awareness of an oil spill and 
its consequences. The court 
noted that the plaintiffs 
captains are all certified and 
that the plaintiff has 
equipment available at the 
marina and employs Gray to 
respond to distress calls 
when needed. The Court 
found that these factors 
weighed in favor of a liberal 
salvage award because the 
Plaintiff was exceptionally 
prompt and skillful. 

Value of the Property 
Employed by the Salvors and 
Danger to Which They are 
Exposed. The Plaintiff 
arrived on the scene in one of 
his boats, but that boat was 
not used in the salvage 
efforts nor were any 
additional pumps. The 
equipment used in the 
salvage consisted of Gray's 
pump and absorbent pads. 
The Court found the value of 
the property employed by 
Plaintiff and the danger to 
which it was exposed to be 
minimal. 

Labor and Materials 
Expended By the Salvors. 
The materials used in the 
salvage consisted of 33 
absorbent pads at one dollar 
each. The labor expended 
consisted of Gray's labor for 
2-3 hours and Joseph's labor 
for 1 liz - 2 hours. While on 
scene, their only labor 

consisted of setting up one 

pump and moving it around 
to remove water. They also 
continuously placed 
absorbent pads to soak up 
oil. The Court found the 
labor and materials expended 
to be minimal. 

The court also addressed 
an additional factor of 
"preventing or minimizing 
environmental damage. " 
The Court held that although 
prevention of environmental 
damage cannot be used to 
justify a salvage award, if the 
elements of a salvage claim 
have already been 
established, prevention of 
environmental damage may 
be considered in calculating 
the award. The court found 
that Joseph and Gray averted 
some environmental damage 
because they soaked up oil 
with absorbents. The Court 
found that the environmental 
damage was minimal and did 
not have a significant impact 
on the salvage award. 

The Court also agreed 
with the plaintiff's argument 
that professional salvors are 
entitled to an incentive bonus 
or additional compensation 
because it induces them to 
maintain a professional 
salvaging business. Joseph 
maintained equipment in 
three places to accommodate 
the need to respond quickly 
to distress calls. He 
employed nine captains who 
are trained in salvage 
services. The Court found 
that plaintiff was a 
professional salvage service 
and therefore entitled to a 

more liberal salvage award. 
The Court found in favor 

of the plaintiff salvor and 
awarded $11,000.00 for the 
salvage or the equivalent of 
18.3% of the fair market 
value of$60,000. 

(The Editor wishes to thank 
Lyn Kagey, Esq. for 
contributing this article.) 
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Other Recent Cases of Interest 

Solar v. Kawasaki 
Motor Corp. USA, 221 
F.Supp.2d 967 (E.D.WI 
2002). District court granted 
summary judgment in favor 
of defendant Kawasaki in 
wrongful death/product 
liability action filed on behalf 
of minor who drowned in 
Lake Michigan while using 
his family's Jet Ski. There 
were no witnesses to the 
incident. The Jet Ski was 
found several weeks after the 
minor's body was recovered. 
When recovered, a bolt 
which secured the steering 
cable to the steering nozzle 
was detached and the 
evidence indicated that the 
bolt had failed. Plaintiffs 
alleged that the PWC was 
defectively designed or 
manufactured and that the 
failure of the steering system 
caused or contributed to the 
minor's death. Expert 
reports and testimony were 
submitted by the plaintiff and 
the defendant. The plaintiff's 
own experts were unable to 
conclusively determine 
whether the bolt failure 
occurred before or after the 
incident. Although causation 
in a product liability case is 
ordinarily an issue for 
determination by a jury, the 
court concluded that the 
plaintiff's theory of causation 
against the product 
distributor was purely 
speculative. The Court held 

that evidence of a 
"mere possibility" 
of causation was 
insufficient to 
allow the issue to 
go to the jury. 

Lewis v. Sea 
Ray Boats, Inc., 
65 P.3d 245 
(S.Ct. Nev. 
2003). The 
Supreme Court of 
Nevada reversed a defense 
verdict and judgment in favor 
of the manufacturer 
following a jury trial. The 
claim arose from one death 
and several personal injuries 
to individuals while sleeping 
aboard a Sea Ray power boat 
allegedly as a result of 
exposure to carbon 
monoxide from the vessel's 
generator. The incident 
occurred on Lake Mead. 
The plaintiffs alleged that the 
manufacturer failed to 
provide adequate warnings 
concerning the risks of 
carbon monoxide exposure. 
At the trial the judge rejected 
the plaintiffs' proposed jury 
instruction on the issue of the 
adequacy of warnings, 
adopting a more general 
instruction based on 
reasonableness. The judge 
refused to amend or 
supplement the warnings 
instruction despite two 
specific requests for 
clarification by the jury 

during their deliberations. In 
vacating the judgment the 
Supreme Court held that the 
jury instruction was improper 
because it failed to give 
adequate guidance to the jury 
on the standards governing 
the adequacy of product 
warnings. In addition, the 
plaintiffs challenged the trial 
court's application of 
maritime law rather than 
Nevada state law. The 
Supreme Court held that 
although the waters of Lake 
Mead are "navigable waters" 
for the purposes of admiralty 
jurisdiction, the nature of the 
incident in question (injuries 
& death from carbon 
monoxide on a moored 
pleasure craft) did not in its 
view have a potential to 
disrupt maritime commerce 
as required to satisfy the test 
for admiralty tort jurisdiction. 

continued on page 18 

National Ben-Franklin 
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Ins. Co. v. Levernier, C.A. 
No. 01-C-1166 (E.D.Wi., 
March 28, 2003). 
Declaratory judgment action 
relating to the availability of 
insurance coverage for 
claims made against a 
passenger on a 37 foot Sea 
Ray power boat (Edward 
Levernier) alleging that the 
passenger was operating the 
Sea Ray at the time it 
collided with another boat 
resulting in one death and 
several injuries to the 
occupants. The Sea Ray was 
owed by Lawrence Hoffman. 
Although the evidence 
showed that Levernier was 
seated near the helm next to 
the operator's chair prior to 
the collision, the Court found 
that the owner and primary 
operator Hoffman did not 
delegate any duties to 
Levernier. Levernier 
maintained a marine policy 
on his own boat which 
provided liability coverage to 
the named insured when 

operating other boats. 
Levernier's insurer, National 
Ben-Franklin, argued that 
there was no coverage under 
its policy because the 
evidence showed that 
Levernier was not operating 
the Sea Ray at the time of the 
collision. Based on the 
evidence submitted by the 
parties the district court 
agreed that Levernier was 
not operating the Sea Ray 
and that therefore National 
Ben-Franklin did not owe a 
duty to defend or indemnify 
Levernier in connection with 
the claims. Hoffman, the 
owner of the Sea Ray, was 
insured by Northern 
Insurance which argued that 
the claims against Levernier 
were not covered under its 
policy on identical grounds, 
i.e., that Levernier was not 
operating the Sea Ray within 
the meaning of the policy. 
The district court agreed and 
held that the claims against 
Levernier were not covered 

under Northern's policy. 
Finally, Levernier maintained 
a homeowner's policy with 
General Casualty of Illinois 
which excluded coverage for 
liabilities arising from the 
ownership, maintenance or 
use of certain water craft as 
defined in the General 
Casualty policy. The district 
court found that the General 
Casualty policy did not 
exclude liability coverage for 
bodily injury claims involving 
a vessel with engines 
exceeding 50 horsepower if 
the vessel was not owned or 
rented by the insured. As a 
result the district court found 
that General Casualty owed a 
duty to defend and indemnify 
Levernier under the 
homeowner's policy. 

continued on page 19 

Swords v. Bucher, 57 
Pa.D & C.4th 258 (2002). 
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Trial court granted defendant 
boat owner's motion for 
summary judgment on 
plaintiff's claim for personal 
injuries sustained in "tube 
riding" accident based on the 
doctrine of assumption of the 
risk under Pennsylvania law. 

Raskin v. Allison, 57 
P.3d 30 (Ks. Ct. App. 
2002). Suit was filed in 
Kansas state court on behalf 
of two minors for personal 
injuries sustained in collision 
between their watercraft and 
a watercraft operated by the 
defendant in the Pacific 
Ocean off Cabo San Lucas, 
Mexico. The plaintiffs and 
the defendants were all 
Kansas residents. On appeal 
the Kansas Court of Appeals 
affirmed the trial court's 
finding that Mexican 
substantive law governed the 
plaintiffs' claims under the 
doctrine of lex loci delicti 
notwithstanding the fact that 
all of the parties were Kansas 
residents, the fact that 
contributory negligence is a 
complete bar to recovery 
under Mexican law and the 
fact that Mexican limitations 
on recoverable damages 
would substantially reduce 
any potential recovery by the 
plaintiffs. 

continued from page 10 

were located in the area. In 
considering the owner's 
argument the court observed 
that "[ c ]ertainly the news of 
such an accident would cause 
worry and concern amongst 
potential customers." The 
court concluded that the 
incident in question, the 
striking of a person by a jet 
ski on navigable waters, has 
sufficient potential to disrupt 
commercial maritime activity 
as required by the test. 

Finally, the court found 

that the alleged negligent 
operation of a personal 
watercraft on a navigable 
waterway is an activity which 
bears a sufficient 
relationship to traditional 
maritime activity so as to 
satisfy the final prong of the 
test for admiralty tort 
jurisdiction. 

Finding that all 
prerequisites for admiralty 
tort jurisdiction were 
satisfied, the court denied the 
estate's motion to dismiss the 
owner's Limitation of 
Liability action. 
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and Lewis v. Brunswick 
Corp., 107 F.3d 1494 (11th 

Cir. 1997)(implied 
preemption). 

The implications of the 
Supreme Court's decision 
may be far reaching. 
Following the decision it is 
clear that parties sustaining 
injuries from pleasure craft 
propellers are free to pursue 
state law product liability 
claims against marine 
manufacturers alleging 
negligent design for failing to 
equip marine engines with 
propeller guards. It remains 
to be seen whether plaintiffs 

continued from page 8 

coverage was owed to 
Hanover because ( a) the 
Stiama was by definition 
unseaworthy at the inception 
of the policy because the sails 
could not be safely used and 
the operators could not rely 
on its engine; (b) Hanover 
knew or should have know 
that the engine was unfit for 
service prior to submitting 
the first application but failed 
to disclose the defect; ( c) 
Hanover knew of the rot in 
the mast before submitting 
the second application but 
failed to disclose the defect; 
d) Hanover's failure to repair 
the defects in the 
engine and mast before 
departing from Trinidad 
constituted a breach of the 
policy's warranty of 

can succeed on such a 
theory. Moreover, in the 
absence of affirmative 
regulatory action by the 
Coast Guard under the 
FBSA, it appears that states 
are free to enact statutes and 
regulations requiring marine 
engines to be equipped with 
propeller guards if they chose 
to do so. This opens the 
possibility of inconsistent 
requirements among the 
states, subjecting 
manufacturers and perhaps 
boat owners to differing 
requirements depending on 
the waters in which a boat is 
operated. 

seaworthiness; (e) Hanover's 
failure to disclose the defects 
in the mast and the engine to 
the underwriters was a 
breach of his duty of utmost 
good faith, and; (f) the 
evidence established that 
Reliance would not have 
issued the policy if its 
underwriter had been aware 
of the defects. 
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