




















have far less connection to
national and international
commerce than commercial
oil tankers...[W]hile the
tederal government clearly
has constitutional authority
to regulate this area, its
interest in regulating
recreational boating is
significantly different from
that of regulating commercial
oil tankers that affect
international trade.” The
Court of Appeal then
reviewed the language of the
FBSA and held that the
language of the Act itself and
the fact that the U.S. Coast
Guard had not created a
comprehensive regulatory
scheme governing all aspects
of pleasure boat safety
required a conclusion that
Congress did not intend to
preempt the entire field of
recreational boating safety
laws and regualtions.

Finally, the Laplante
Court considered the
defendants’ argument that
the plaintiffs’ state law claims
were preempted by the
doctrine of “conflict
preemption” sometimes
referred to as “implied
preemption.” The Court
stated that state laws are

barred by conflict preemption
if compliance with both state
and federal law is impossible
or the state law is found to
create an obstacle to the
accomplishment and
execution of the full purpose
and objectives of Congress.
Relying on decisions
involving state law claims
based on a failure to equip a
vessel with a propeller guard,
the defendants argued that
the Coast Guard’s failure to
issue regulations governing
hand-holds in the bow area of
pleasure boats amounted to a
determination that the subject
matter should not be
regulated. The Court of
Appeal distinguished the
propeller guard cases on the
basis that the Coast Guard
had specifically considered
and rejected the need to
impose regulations requiring
propeller guards. The
defendants submitted the
declaration of a former Coast
Guard officer who stated that
the Coast Guard considered
and chose not to issue any
regulations under the FBSA
with regard to hand-holds in
the bow areas of recreational
boats. The Court of Appeal
sustained the trial court’s
finding that the declaration

was inadmissible as hearsay
and mere opinion. The Court
therefore held that, in
contrast to the propeller
guard cases, there was no
competent evidence to
demonstrate that the Coast
Guard conducted a thorough
evaluation of the need for
hand-hold regulations which
resulted in a finding that such
regulations were not
warranted. Accordingly, the
Laplante Court held that the
plaintiff’s state law claims
were not barred by the
doctrine of conflict
preemption.

In addition to holding
that the claims based on the
defendants’ alleged failure to
install hand-holds were not
preempted by federal law, the
Court of Appeal also
distinguished the plaintiff’s
separate and alternative claim
for negligent installation of
defective hand-holds, holding
that such a negligence based
claim for failure to properly
equip a vessel was expressly
permitted by the “savings
clause” of the FBSA and
could not be preempted
under any theory of federal
preemption.
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federal act in question
contains a “savings clause”
such as that found in the
FBSA. Buckman Co. v.

Plaintiffs’ Legal Committee,
531 U.S. 341, 121 S.Ct.
1012 (2001). The Court then
reviewed a number of leading
U.S. Supreme Court
decisions on implied

preemption relied on by the
plaintiffs and by Mercury
Marine. The Court
distinguished a number of
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decisions involving
regulatory inaction by a
federal agency on the basis
that the U.S. Coast Guard
had specifically studied the
need for regulations requiring
propeller guards and made an
affirmative decision not to
require them in 1990. Citing
the U.S. Supreme Court’s
decision in Ray v. Atlantic
Richfield Co., 435 U.S. 151,
98 S.Ct. 988 (1978), which
considered preemption of
Washington State laws
regulating tankers in Puget
Sound, the Court concluded
that a finding of implied
preemption is warranted
where the failure of a federal
agency to exercise its full
authority “takes on the
character of a ruling that no
such regulation is appropriate
or approved pursuant to the
policy of the statute.” The
Sprietsma court found that
the Coast Guard’s failure to
promulgate a propeller guard
requirement “equates to a
ruling that no such regulation
is appropriate pursuant to the
policy of the FBSA.”
Accordingly, the Court
affirmed the decision of the
appellate court and held that
the plaintiffs’ state law claims
against Mercury Marine
based on the failure to install
a propeller guard were
impliedly preempted by
federal law.

As the Sprietsma case
has worked its way through
the appellate process towards
a decision by the U.S.
Supreme Court, there have

been a number of recent
developments in the U.S.
Coast Guard’s continuing
consideration of proposed
regulations to limit propeller
strike injuries.

On December 10, 2001,
the Coast Guard announced
that it was withdrawing a
notice of proposed
rulemaking originally
announced in 1995 which
considered imposing
requirements on owners and
manufacturers to install
approved “propeller injury
avoidance methods” on
certain categories of new and
existing pleasure boats. 66
Fed. Reg. 63650. The
rulemaking notice was
withdrawn because of “(1)
the lack of substantive
information about the
benefits to society of a
requirement for
manufacturers to prevent
propeller strike injuries, and,;
(2) to simplify the
development of a series of
new regulatory projects
initiated in response to the
recent, broader NBSAC
[National Boating Safety
Advisory Committee]
recommendations.”

On the same date that the
above rulemaking was
withdrawn, the Coast Guard
published a new notice of
proposed rulemaking which
would require “owners of
non-planing recreational
houseboats with propeller
driven propulsion aft of the
transom” to install certain
propeller strike avoidance

equipment. 66 Fed. Reg.
63645. The requirements
which would be imposed by
the proposed regulations
differ slightly depending on
whether the boat is used for
rental purposes or for
pleasure purposes by the
owner. Owners of rental
houseboats would be
required to install either a
propeller guard or a
combination of three other
measures: a swim ladder
interlock, an aft visibility
device and an emergency
ignition cut-off switch.
Owners of houseboats not
for rent would be required to
install either a propeller
guard or a combination of
two other measures: a swim
ladder interlock and an aft
visibility device. The current
comment period for this
proposal is open until May
11, 2002.

The December 10, 2001
Notice indicates that it is the
first of several contemplated
rulemaking notices relating to
propeller strike avoidance
measures. Proposed
requirements which will be
the subject of future notices
include: (1) require owners
of all propeller driven vessels
12 feet in length and longer
with propellers aft of the
transom to display propeller
warning labels and to employ
an emergency cut-

continued on page 10

continued from page 9

off switch where installed;




(2) require manufacturers
and importers of new planing
vessels 12 feet to 26 feet in
length with propellers aft of
the transom to select and
install one of several factory
installed propeller injury

avoidance methods; (3)
require manufacturers and
importers of new non-planing
vessels 12 feet in length and
longer with propellers aft of
the transom to select and
install one of several factory
installed propeller avoidance
methods.

It remains to be seen

whether these recent
regulatory actions will impact
the Supreme Court’s decision
in the Sprietsma case. [See
related article in this issue on
the decision in Laplante v.
Wellcraft Marine Corp., also
involving the issue of
preemption under the

FBSA].

Regulatory Developments And Other Recent Cases of Interest

Personal Floatation
Devices for Children. On
February 27, 2002, the Coast
Guard published a Final Rule
amending 33 C.F.R. §175 to
require all children under 13
to wear personal floatation
devices (“PFD’s”) when
above deck on a pleasure
boat underway. The
amendments provided that
any different age limits in
existing state laws requiring
children to wear PFD’s
would apply rather than the
federal age limit within that
state’s boundaries. The Rule
was to take effect on March
29, 2002. 67 Fed. Reg.
8881. On March 27, 2002,
the Coast Guard published a
Notice withdrawing the Final
Rule. 67 Fed. Reg. 14645.
The Rule was withdrawn
when the Coast Guard
discovered that certain state
laws governing PFD’s for
children apply only to certain
types of recreational vessels,
a factor that was not
previously taken into
account.

Reporting of Pleasure
Boat Accidents. On March
27, 2002, the Coast Guard
published a Final Rule
amending 33 C.F.R. §173
which specifies the
circumstances in which
pleasure boat accidents must
be reported to the Coast
Guard. 67 Fed. Reg. 14643.
Under the Final Rule which
become effective on March
27,2002, a report must be
made in connection with any
pleasure boat accident where
the “Damage to vessels and
other property total’s $2,000
or more or there is a
complete loss of any vessel.”
The Final Rule raised the
reporting threshold from
$500 to $2,000 and also
eliminated a separate
requirement for reporting any
collision of two or more
vessels regardless of the
amount of property damage.

Hurd v. United States,
__F.3d __,2002 WL
730284 (4" Cir., No. 01-
1680, April 25, 2002). Ina

lengthy unpublished opinion
a three judge panel of the
Fourth Circuit Court of
Appeals affirmed the decision
of the district court in Hurd
v. United States, 134 F.Supp.
745, 2001 AMC 1555
(D.S.C. 2001), in which the
United States was held liable
for the deaths of three
teenage pleasure boaters
based on a finding that the
Coast Guard acted recklessly
and wantonly in connection
with search and rescue
efforts which were initiated
but subsequently aborted.
One judge wrote a dissenting
opinion.

In re Salty Sons Sports
Fishing, Inc., __ F.Supp.
_,2002 WL 449459
(D.MD., March 19, 2002).
Personal injury claimant
moved to dismiss boat
owner’s complaint for
limitation of liability
alleging that the complaint
was barred under the six-
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month limitations period
contained in the Limitation
Act, 46 U.S.C. App. §183, et
seq. The incident giving rise
to the complaint occurred on
July 30, 1999. The
complaint was filed on
October 22, 2001. The
district court denied the
claimant’s motion to dismiss,
holding that written
communications sent to the
boat owner’s insurance
company more than six
months before the complaint
was filed did not constitute
“written notice” of a claim
sufficient to trigger the six-
month limitations period in
the Act.

Fahnestock v. Reeder,
__F.Supp. __,2002 WL
531540 (E.D.PA., April 5,
2002). Suit involving
personal injuries arising from
a pleasure boat collision on
the Susquehanna River in
Pennsylvania between the
Holtwood and Safe Harbor
dams dismissed for lack of
admiralty subject matter
jurisdiction. The district
court, distinguishing caselaw
construing the term
“navigability” for purposes of
Congressional authority
under the Commerce Clause,
held that the area of the river
in question (although
historically navigable) was
not “navigable” for purposes
of conferring admiralty
jurisdiction because the body
of water between the dams
did not and could not

support interstate or foreign
commerce today without
modification from its current
state.

Ayers v. United States,
277 F.3d 821 (6™ Cir.
2002). Plaintiff’s decedent
was drowned while
swimming in the Kentucky
River downstream of Lock
No. 2 maintained by the
Army Corp of Engineers.
The plaintiff administratrix
alleged that the drowning
occurred due to a sudden
release of water from the
lock when two pleasure craft
were “locked through” and
that the lockmaster failed to
warn the decedent before
opening the lock. The
complaint against the United
States was brought under the
Suits in Admiralty Act, 46
U.S.C. §741 et seq.,
(“SAA”) and the Federal
Tort Claims Act, 28 U.S.C.
§2671 et seq. (“FTCA”).
The United States moved to
dismiss on the grounds that
the complaint was time-
barred by the two-year
statute of limitations in the
SAA. The Sixth Circuit held
that no claim could be
maintained under the FTCA
if the claim was an admiralty
claim which could be
asserted under the SAA. The
Court held that the claim was
cognizable in admiralty,
concluding that the drowning
occurred on navigable waters
and that the “connection
test” for admiralty
jurisdiction was satisfied

because the accident involved
the operation of a lock for
the passage of pleasure craft
and there was a potential
effect on maritime commerce
due to the need to conduct
search and rescue operations
for the decedent immediately
downstream from the lock.
As a result, the Sixth Circuit
held that the plaintiffs’
complaint was time-barred
under the SAA. [This is one
of the few cases in which a
court has held that admiralty
jurisdiction exists in
connection with a swimmer’s
death or injury that is not
directly related to the
operation of a vessel. ]

AXA Global Risks (UK)
Ltd. v. Pierre, 2002 AMC
228 (S.D.FL. 2001). Insurer
commenced a declaratory
judgment action to void a
policy issued on a pleasure
fishing boat. The named
assured, Frank Pierre, had
reported the vessel stolen and
filed a claim for a total loss.
Underwriters alleged that the
Frank Pierre failed to
disclose and misrepresented
material facts when applying
for the coverage and that he
did not have an insurable
interest in the boat which was
titled solely in the name of
his wife Yola. Underwriters
also alleged that the wife had
no standing to sue for
coverage under the policy
since she was not an
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assured. Underwriters
moved for summary
judgment. The district court
granted the underwriters’
motion with regard to the
wife’s lack of standing to sue
for coverage, holding that the
insurance contract could not
be reformed to named her as
an insured and that there was
no evidence that she was an
intended third party
beneficiary. However, the
court held that the assured
husband had an insurable
interest in the boat and was
entitled to claim coverage
because spouses may have
pecuniary interests in each
other’s property and the
husband used the boat for
pleasure fishing from which
he could derive a pecuniary
benefit. Underwriters alleged
in the alternative that the
policy should be voided and
they were entitled to
summary judgment because
Frank Pierre misrepresented
or failed to disclose material
facts relating to the
ownership of the vessel, the
storage location, the use of
crew, prior insurance claims
and non-renewal of a prior
policy on the boat. AXA
submitted an affidavit from
the underwriter who issued
the policy which stated that
he would not have issued the
policy if he had been aware
of the misrepresentations or
omissions. After reviewing
the evidence as to each
alleged misrepresentation or
omission, the court held that
underwriters were not

entitled to summary
judgment in part because
certain questions on the
application were ambiguous
and in part because the
underwriter’s affidavit
contained no evidence as to
the underlying reasons why
the alleged
misrepresentations and
omissions were material to
his evaluation of the risk.

St. Paul Fire & Marine
Ins. Co. v. Gulfside Casino
Partnership, 2002 AMC
143 (S.D.MS. 2001). The
plaintift St. Paul issued a
protection and indemnity
policy and a hull policy
covering a permanently
moored “casino” vessel. The
casino was a former ocean-
going vessel but was
incapable of self-propulsion
at the time of the loss. St.
Paul filed a declaratory
judgment action pursuant to
admiralty jurisdiction in
connection with claims under
the policies. The defendant
assured moved to dismiss for
lack of admiralty subject
matter jurisdiction. In
granting the defendant’s
motion to dismiss, the court
held that although the
policies clearly covered
maritime risks, they were not
marine insurance contracts
for the purpose of admiralty
jurisdiction because the
casino was not a “vessel.”
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